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HEALTH INSURANCE EXCHANGES AND 
ONGOING STATE IMPLEMENTATION OF 
THE AFFORDABLE CARE ACT 


THURSDAY, MARCH 17, 2011 

U.S. Senate, 

Committee on Health, Education, Labor, and Pensions, 

Washington, DC. 

The committee met, pursuant to notice, at 10 a.m. in Room SD- 
430, Dirksen Senate Office Building, Hon. Tom Harkin, chairman 
of the committee, presiding. 

Present: Senators Harkin, Mikulski, Merkley, Franken, Bennet, 
Blumenthal, Enzi, Burr, Alexander, and Hatch. 

Opening Statement of Senator Harkin 

The Chairman. Good morning. The committee on Health, Edu- 
cation, Labor, and Pensions will come to order. 

A year ago on March 23 President Obama signed into law what 
I believe will be remembered as the most forward thinking and hu- 
mane reform of our health care system since Medicare. 

When the Affordable Care Act became law I said, and I quote: 
“We have made America a more compassionate and more just soci- 
ety.” 

I believe this with even greater conviction a year later. Over the 
last year. States, in partnership with the Department of Health 
and Human Services, have moved ahead decisively to implement 
the law. The results have been striking. 

Since last fall, the law has protected consumers against the 
worst insurance company abuses and strengthened the coverage 
they already have. These protections are tremendously important 
to the physical and financial health of American families. 

As Emily Schlichting, a University of Nebraska student who suf- 
fers from a rare autoimmune condition, said at this committee’s 
January hearing on this subject: 

“I believe that allowing young people to stay under their par- 
ent’s insurance gives us new freedom to work toward our goals 
without going uncovered. But even more important than that 
is the fact that the Patient’s Bill of Rights makes it so that I 
cannot be denied insurance simply because I have a disease I 
can’t control. Young people are the future of this country and 
we are the most affected by reform. We’re the generation that 
is most uninsured. We need the Affordable Care Act because 
it is literally an investment in the future of this country.” 

That was Emily Schlichting, a University of Nebraska student. 

( 1 ) 
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The law also makes an historic long-term down payment in pre- 
vention, wellness, and quality of care, provisions for which I fought 
very hard. The Prevention and Public Health Funds supports vital 
programs like the Communities Putting Prevention to Work Pro- 
gram, which, to cite just one example, has funded my State, Iowa’s 
efforts to implement a plan to reduce tobacco use and improve pub- 
lic health. 

The new law makes vital investments in our Nation’s health care 
workforce to ensure that the health needs of all Americans, rural, 
urban, old, and young will be met by a medical provider; for exam- 
ple, the State of North Carolina has received more than $9 million 
under this act to train and prepare the primary care workforce. 

The new law strengthens Medicare for future generations of sen- 
iors and engages the challenge of cost control by transforming the 
way we pay for health care rewarding quality rather than quantity. 
It brings new transparency and accountability to the health insur- 
ance market, giving States new resources to review premiums and 
deny unreasonable hikes. 

The State of Tennessee, for example, has received a $1 million 
grant and is using it to expand and improve its rate review process. 

By controlling Federal health care costs and transforming how 
we deliver care, the Affordable Care Act, according to the Congres- 
sional Budget Office, reduces the deficit by $210 billion the first 
decade and by more than $1 trillion in the second decade. That’s 
according to CBO. 

At the heart of the new reform law is a long-overdue promise to 
all Americans: If you work hard, play by the rules and pay your 
fair share, you will never go to sleep worried that you can’t afford 
to see a doctor or pay your family’s medical bills. 

The Affordable Care Act will, for the first time, give 94 percent 
of Americans access to affordable health coverage that can never be 
taken away. 

Now, the primary mechanism for these changes is a new insur- 
ance marketplace in every State called the exchange. Modeled on 
successful prior State efforts, the exchange is a one-stop shop for 
health coverage. It will provide access to coverage to millions of in- 
dividuals and small businesses currently locked out of the market. 

Individuals with certain income limits and small businesses will 
receive tax credits to make premiums affordable; and people eligi- 
ble for Medicaid will be enrolled automatically in the exchanges. 

Small businesses, whose premiums have increased 85 percent on 
average just in the last decade, will be able to give their employees 
unprecedented choices among plans. 

Overall, as I said, over 30 million Americans who would other- 
wise be insured, who would live with the oppressive fear of being 
one illness away from bankruptcy, or not knowing if they can af- 
ford a doctor’s visit for their child, will have comprehensive, afford- 
able insurance coverage, thanks to this law. 

This hearing will show that, as usual, the States are already way 
ahead of the debate in Washington, working full steam ahead to 
lay the foundations for the insurance exchanges. By providing 
funding and the legal authority to establish exchanges, the Afford- 
able Care Act empowers States, more than ever before, to serve 
their citizens’ unique needs. 
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Far from being a top-down approach, the law gives States flexi- 
bility to determine which plans will be offered in the exchange. We 
have a good lineup of witnesses today to talk about these ex- 
changes, what’s happening in the States; and I look forward to 
their testimony today. 

I want to thank my Ranking Member, Senator Mike Enzi for all 
of his involvement in these efforts. And, I will now recognize him 
for his opening statement. 

Opening Statement of Senator Enzi 

Senator Enzi. Thank you, Mr. Chairman. Today’s hearing will 
look at insurance exchanges established by the new Health Care 
Law and the related requirement for States to set up these ex- 
changes. Like several provisions in the new Health Care Law the 
idea of a health exchange started with a kernel of common sense 
and it attempted to address a real problem in the market. 

It’s often difficult for consumers to be able to And the informa- 
tion they need to compare prices and understand the benefits of- 
fered by many insurers. By providing a place where consumers can 
compare prices and benefits, exchanges could provide valuable as- 
sistance to consumers and help them get lower prices for their in- 
surance. That’s what States like Utah have done in setting up their 
insurance exchanges. 

Exchanges, however, cannot fix the fundamental problems with 
the new Health Care Law. The new exchanges will still be required 
to offer only qualified health plans which comply with all of the 
new Federal mandates. That’s Washington telling you the min- 
imum amount of insurance that’s good for you. 

Government bureaucrats will still determine all of the benefits 
that must be covered. They will also specify how much plans can 
charge in co-payments and deductibles. 

In short, bureaucrats will design the insurance plans that every- 
one must buy because the authors of the new law believe that gov- 
ernment knows what’s best for all of us. 

Exchanges will also offer health insurance to small employers. I 
believe that we should be doing everything that we can to help 
lower costs for small employers. Exchanges will not actually lower 
employer’s costs, however, because of all of the provisions in the 
new law. 

We’ve already seen how the new law will apply, sweeping new 
mandates to most employer health care plans. According to the Ad- 
ministration’s own estimates, up to 80 percent of small businesses 
will have to change their plans to comply with new requirements 
imposed by the law. The bottom line is that these changes will in- 
crease the cost of these plans to employers and their workers. 

Exchanges will also not be able to prevent health insurance pre- 
miums from increasing. During the debate on the new law, the Re- 
publicans predicted that the new mandates, taxes, and regulations 
would increase insurance premiums. We’re just now beginning to 
see those predictions proven true. 

The New York Times recently reported that groups of more than 
20 were experiencing premium increases of around 20 percent 
while smaller groups were seeing increases of 40 to 60 percent or 
more. 
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Exchanges cannot fix the fundamental flaws in the new law. At 
its core the new law will mean that insurance premiums will in- 
crease, millions of Americans will lose the coverage they have, and 
American workers will see their jobs eliminated or their wages re- 
duced as a direct consequence of the new law. We can and should 
do better. 

The Health Care Law needs to be repealed and replaced with 
provisions that will actually lower costs, help the employers and 
allow Americans to keep the plans they want rather than being 
forced to buy the plan the government bureaucrats thinks best fits 
their needs. 

Thank you, Mr. Chairman. 

The Chairman. Thank you. Senator Enzi. 

Our first witness is Mr. Steve Larsen. I would like to ask him 
to come up to the witness table. 

Before I formally introduce Mr. Larsen, we’re joined here today 
by one of our distinguished long-term members of this committee. 
Senator Hatch. I know he has other obligations that he has to do 
this morning, but he wanted to introduce a witness for the second 
panel which I will yield to him to do at this moment. 

Senator Hatch. 


Statement of Senator Hatch 

Senator Hatch. Thank you so much, Mr. Chairman, and Senator 
Enzi as well, for allowing me to take a moment to introduce my 
good friend. Representative Dave Clark. As you all are aware, Utah 
has been a leader in developing innovative State-based approaches 
to reforming the health care system. 

But Dave’s ideas would not have become a reality without the 
hard work of my good friend. And he’s an excellent Legislator, and 
he’s very dedicated and has done a terrific job in Utah. He first 
served as co-chair of the State’s health system reform task force to 
develop ideas that reduce costs and provide a competitive market- 
place for insurance companies to sell insurance to individuals and 
small businesses. 

To make these ideas a reality. Representative Clark, then serv- 
ing as Utah’s Speaker of the House, shepherded the legislation 
through the Utah House of Representatives. 

Once the law was passed, he worked tirelessly to ensure the ex- 
change and other reforms were implemented as intended, and Utah 
became one of two States that had an exchange; Massachusetts 
being the other. 

As our State became an example to other States, Representative 
Clark offered his assistance to others, and was welcomed under 
various national platforms to teach others about our State’s suc- 
cess. 

Today, I’m proud to welcome him a second time to the health 
care committee to share with us his views about the Utah exchange 
and how it fits into the requirements under the new overhaul law. 
I’m very concerned about the impact this law will have on Utah’s 
ability to continue to implement health insurance reforms in a 
manner that fits within the State’s goals. 

Eor example, if Utah were to apply to have their exchange cer- 
tified today. Secretary Sebelius would have to deny their applica- 
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tion because of the onerous and costly mandates the law places on 
State-based exchanges. 

The Utah exchange is a true free-enterprise marketplace, but un- 
fortunately, the freedom it affords does not adhere to the Presi- 
dent’s health care agenda. 

I hope Representative Clark’s insight and knowledge will help to 
persuade some of my colleagues that PPACA was short-sighted in 
its one-size-fits-all approach. 

Representative Clark, I want to thank you for making the long 
trip back here and for joining us today. My colleagues welcome you 
and I welcome you, and we’re eager to learn more about Utah’s 
perspective on health reform; and I don’t know of a better person 
in the country that would be able to explain that than you. 

So, I’m grateful to have you here. 

Forgive me for having to go to a markup, but I’m going to try 
and get back if I can. If I can’t, I know you’re going to let everybody 
know how important this is to Utah, and I think, to the Nation. 
Thanks so much. 

Thank you, Mr. Chairman. 

The Chairman. Thank you. Senator Hatch, very much. 

I’d like to start by welcoming Mr. Steve Larsen, director of the 
Center for Consumer Information and Insurance Oversight at the 
Centers for Medicare and Medicaid Services. 

In this capacity, Mr. Larsen is responsible for implementing 
many provisions of the Affordable Care Act, including insurance 
market reforms, the Medical Loss Ratio Provision and working 
with States to set up insurance exchanges. He has a distinguished 
insurance background. He has held a number of senior positions 
with AmeriGroup, a managed health care company, and has 
worked in the Medicaid Managed Care field. 

He’s also a long-time public servant. He spent 6 years as Mary- 
land’s Insurance Commissioner and was a member of the State’s 
Hospital Rate Setting Board. 

So, again, Mr. Larsen, thank you for joining us today, and your 
statement will be made a part of the record in its entirety. If you 
could sum it up in several minutes, we would be most appreciative. 

Director Larsen. 

STATEMENT OF DIRECTOR STEVEN B. LARSEN, J.D., DEPUTY 

ADMINISTRATOR AND DIRECTOR, CENTER FOR CONSUMER 

INFORMATION AND INSURANCE OVERSIGHT, (CCIIO) CEN- 
TERS FOR MEDICARE & MEDICAID SERVICES (CMS) 

Mr. Larsen. Thank you. Chairman Harkin, Ranking Member 
Enzi, and members of the committee. 

Thank you for the chance to appear before you this morning, 
and, as you said, my full testimony has been submitted for the 
record. 

At this time last year Congress passed, and the President passed 
into law the Affordable Care Act which will expand coverage to 
over 30 million Americans and ensure individuals have coverage 
when they need it most. 

Just 1 year after the Affordable Care Act became law, people are 
enjoying, today, new protections and new coverage options. 



6 


In 12 months we’ve implemented important, private market re- 
forms, including eliminating pre-existing condition exclusions for 
children, prohibiting insurance companies from rescinding coverage 
just because a consumer may have made an error on the applica- 
tion form, ending lifetime dollar limits, and enabling many young 
people to stay on their parent’s health plan up to age 26. 

In 2011 we estimate that more than 1.2 million young adults can 
maintain coverage through their parent’s health plan because of 
this new policy. The Affordable Care Act also established new pro- 
grams to expand and support coverage options as a bridge to 2014 
when the exchanges are fully operational. These include the pre- 
existing condition insurance plan, the PCIP Plan, and the Early 
Retiree Reinsurance Program. 

Through the PCIP Plan thousands of Americans who were denied 
access to coverage before the ACA now have this valuable and 
needed coverage. Enrollment in the PCIP Program has increased 
by 50 percent in the last few months, and we expect it to grow. 

The Early Retiree Reinsurance Program provides much-needed 
financial relief for employers, and has benefited nearly 4.5 million 
early retirees and their families, and more than 5,000 employers, 
including many State and local governments, have been accepted 
into the program from all 50 States and the District. 

Another new program this year was the Consumer Assistance 
Program that’s provided nearly $30 million in new resources to 
help States and territories establish or enhance consumer assist- 
ance offices. 

In this past year we’ve also made funds available to strengthen 
States and territories’ ability to review proposed rate increases by 
private health insurance companies. 

And, starting this year, insurers must spend at least 80 to 85 
percent of premium dollars, depending on the market, on health 
care and quality improvement efforts for their policy holders. This 
will encourage efficiency and ensure policy holders receive value for 
their premiums. 

The NAIC worked for nearly 6 months to develop uniform defini- 
tions and methodologies; and their process was an excellent one 
that included extensive input from stake holders. And, we certified 
and adopted the NAIC recommendations. 

We’ve also provided States with the flexibility on the MLR provi- 
sions to apply for a multiyear adjustment to the extent that there 
was a risk that application of that standard would destabilize the 
individual market there. All of these new programs and protections 
serve as a bridge to 2014 when the State-based health insurance 
exchanges will improve access to affordable quality insurance op- 
tions for Americans who previously had no health insurance or had 
inadequate coverage. The exchanges increase transparency, lower 
administrative costs, and will make purchasing health insurance 
coverage easier by providing families, individuals, and small busi- 
nesses with one-stop shopping. 

Although the exchanges are not required to be operational until 
2014, work is already underway across the country to conduct the 
necessary research and planning. 

Forty-nine States and DC, received exchange planning grants to 
help assess their needs and plan their exchanges. 
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CCIIO has also awarded seven, what we call, early innovator 
grants to support States in developing an array of innovative mod- 
els for the IT Systems for the exchanges. 

Our hope is that these States can help serve as a model for other 
States and encourage efficiency and avoid duplication of effort. 

The Affordable Care Act empowers States to implement the law 
in a way that accommodates their markets and their needs; and 
States are already taking their first steps toward 2014. 

As we celebrate our accomplishments in the past year while 
working toward the establishment of the exchanges in 2014, we are 
committed to working with the States, and the District, and the 
territories to make sure that they have the flexibility and support 
they need as we work together to give Americans more freedom in 
their health care choices. 

Thank you for the opportunity to discuss the work that CCIIO 
and HHS has been doing to implement the Affordable Care Act. 
And, I’d be happy to answer your questions. 

[The prepared statement of Mr. Larsen follows:] 

Prepared Statement of Steven B. Larsen, J.D. 

Chairman Harkin, Ranking Member Enzi, and members of the committee, thank 
you for the opportunity to discuss the Health Insurance Exchanges and the efforts 
to implement the Affordable Care Act. I serve as Deputy Administrator and Director 
of the Center for Consumer Information & Insurance Oversight (CCIIO) within the 
Centers for Medicare & Medicaid Services (CMS). Since taking on this role, I have 
been involved in CCIIO’s implementation of many of the provisions of the Affordable 
Care Act, including overseeing private health insurance reforms, assisting States to 
implement Health Insurance Exchanges (Exchanges), and ensuring that consumers 
have access to information about their rights and coverage options. Prior to becom- 
ing the Director of CCIIO, I served as the Director of the Office of Oversight within 
CCIIO, which is charged with working with the States to ensure compliance with 
the new insurance market rules, such as the prohibitions on rescissions and pre- 
existing condition exclusions for children, as well as ensuring consumer value for 
premium payments through the medical loss ratio (MLR) standards and the enforce- 
ment of the new restrictions on annual dollar limits on benefits. 

As a former State Insurance Commissioner, I understand the key role that States 
play in the regulation of insurance and insurance markets. I have seen first-hand 
the importance of holding insurance companies accountable, and understand the 
need to make quality, affordable coverage more accessible to all health care con- 
sumers. I have also served as an executive in a for-profit, publicly traded managed 
care company, and understand the need for competitive and robust markets as well 
reasonable regulations. The Affordable Care Act appropriately balances these objec- 
tives. 

At this time last year. Congress passed and the President signed into law the Af- 
fordable Care Act, which expands access to affordable, quality coverage to over 30 
million Americans and strengthens consumer protections to ensure individuals have 
coverage when they need it most. Immediate reforms include a critical foundation 
of patients’ rights in the private health insurance market that help put Americans 
in charge of their own health care. Over the past year, we have already imple- 
mented historic private market reforms including eliminating pre-existing condition 
exclusions of children, prohibiting insurance companies from rescinding coverage ab- 
sent fraud or intentional misrepresentation of material fact and from imposing life- 
time dollar limits on coverage, and enabling many dependent young adult children 
to stay on their parent’s insurance plan up to age 26. The Affordable Care Act also 
established new programs to expand and support coverage options, including the 
Pre-Existing Condition Insurance Plan (PCIP) and the Early Retiree Reinsurance 
Program (ERRP). 

Beginning in 2014, State-based health insurance Exchanges will improve access 
to affordable, quality insurance options for Americans who previously had no health 
insurance coverage or inadequate coverage. The Exchanges will make purchasing 
private health insurance coverage easier by providing individuals, families, and 
small businesses with “one-stop shopping” where they will be able to compare a 
range of plans. Eligible individuals will also have new premium tax credits and cost- 
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sharing reductions available to them to make coverage more affordable. By increas- 
ing competition between insurance companies and allowing individuals and small 
businesses to band together to purchase insurance, Exchanges will help to lower 
health care costs for consumers. 

Although the Exchanges are not required to be operational until 2014, work is al- 
ready underway to conduct the necessary research and planning. More than $296 
million in grants has been made available to States and Territories to plan their 
Exchanges. This funding includes “Early Innovator” awards to support select States 
in developing an array of innovative models for the Exchanges’ information tech- 
nology systems as well as “Planning and Establishment” grants that provide re- 
sources for States and Territories to research and design the governance and oper- 
ations of their Exchanges. Kansas, is one State that received a grant to develop IT 
infrastructure that will support health insurance Exchanges, not just in Kansas, but 
across the country. As a winner of an “Early Innovator” grant award, Kansas is cre- 
ating state-of-the-art information technology systems that will support a consumer- 
friendly insurance marketplace. Other States that have received early innovator 
grants are represented on this committee, including Maryland and Oregon. In addi- 
tion, Rhode Island, Vermont, and Connecticut are part of a multi-State consortium 
that also received funding. All of these States have committed to ensuring that the 
technology they develop is reusable and transferable to other States. 

The Affordable Care Act empowers States to implement the law in a way that re- 
spects their unique situation and needs. States are already taking their first steps 
toward 2014. For example, on September 30, 2010, California enacted first-in-the- 
nation legislation to implement a health insurance Exchange under the Affordable 
Care Act. Additionally, Maryland’s Health Reform Coordinating Council has already 
carried out research to understand the State’s health insurance marketplace and 
health expenditures. Meanwhile, Colorado is holding regular community forums on 
issues around developing an Exchange, as well as conducting economic analyses of 
the State’s health insurance market. CCIIO and States are well on their way toward 
giving consumers more control, quality choices, and better protections when buying 
insurance. 

Today, millions of Americans are already benefiting from the Affordable Care Act. 
Many parents across the country are able to protect their dependent young adult 
children by allowing them to stay on a parent’s plan until they are 26 years old. 
We estimate that, in 2011, more than 1.2 million young adults will be able to main- 
tain insurance coverage through their parent’s health plans because of this new pol- 
icy. This is an important protection for these young adults and a huge relief for 
their parents. 

We estimate that more than 31 million Americans will benefit from the preventive 
services provision of the Affordable Care Act, which requires that important early 
detection services like mammograms and colonoscopies be available to Americans 
enrolling in new plans without expensive co-pays or deductibles. Furthermore, in- 
surers are no longer permitted to rescind insurance policies simply because a con- 
sumer made an inadvertent error on a form. These changes are putting consumers 
back in charge of their health care and getting insurers out from between patients 
and their doctors. 

Consumers can also use an important new tool to gain access to an unprecedented 
amount of information about insurance options and public programs available to 
them by zip code. In 8 months, www.HealthCare.gov has had more than 4 million 
visitors and the number of insurance options listed continues to grow rapidly. Visi- 
tors can get information in plain English — and Spanish — about the coverage options 
available to them, their protections, and their rights as health care consumers. 

As mentioned previously. States play a crucial role in the implementation of the 
Affordable Care Act. Since enactment, we have worked actively with the Governors, 
insurance commissioners, Medicaid directors, and other stakeholders to implement 
programs that are helping consumers and businesses with coverage. It has been our 
priority to work collaboratively with our State partners as the provisions of the Af- 
fordable Care Act go into effect. 

States were critical to our efforts to write regulations implementing the new med- 
ical loss ratio provisions of the act. The National Association of Insurance Commis- 
sioners (NAIC) worked for nearly 6 months to develop uniform definitions and meth- 
odologies for calculating a MLR. Their process included significant input from the 
public. States, and other key stakeholders, and was approved unanimously by the 
NAIC Commissioners. HHS certified and adopted the NAIC recommendations and 
the reaction from consumers and insurers has been very positive. Starting this year, 
insurers must spend at least 80 or 85 percent of premium dollars, depending on the 
market, on health care and quality improvement efforts instead of CEO bonuses, 
profits, or marketing. And those that do not meet this standard will be required to 
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reduce their rates or provide rebates to their customers. In addition, the Depart- 
ment recognizes State flexibility. The law allows for a temporary adjustment to the 
individual market MLR standard if the State requests it and demonstrates that the 
80 percent MLR standard may destabilize their individual insurance market. 

This MLR provision ensures consumers receive value for their premium dollars 
and encourages insurers to invest in the health of their policyholders, while main- 
taining insurance market stability. There are signs that this provision has already 
helped to moderate premium increases. 

Rising insurance costs have made it difficult for American employers to provide 
quality, affordable coverage for their workers and retirees while also remaining com- 
petitive in the global economy. The ERRP mentioned earlier serves as one bridge 
to the new Exchanges that will become available in 2014. Many Americans who re- 
tire before they are eligible for Medicare and without employer-sponsored insurance 
see their life savings disappear because of the high cost of insurance in the indi- 
vidual market. Millions more see their insurance disappear, leaving them vulner- 
able to high costs and poor quality care. The ERRP provides much-needed financial 
relief for employers so early retirees and their families can continue to have quality, 
affordable insurance. More than 5,000 employers — including many State and local 
governments — have been accepted into the program from all 50 States and the Dis- 
trict of Columbia. 

The Pre-Existing Condition Insurance Plan program is another bridge to 2014, 
when all Americans, regardless of health status, will have access to affordable cov- 
erage. PCIP provides a lifeline to uninsured Americans who private insurers have 
refused to insure because of a pre-existing condition. These Americans can now re- 
ceive health coverage without limitation on benefits or higher premiums because of 
their condition. Thousands of Americans who were locked out of accessible private 
insurance coverage before the passage of the law now have this valuable and needed 
coverage. I’m pleased that enrollment has increased by 50 percent in the last few 
months, and we expect it to grow. The Department is actively working with States, 
consumer groups, chronic disease organizations, health care providers, social work- 
ers, other Federal agencies, and the insurance industry to promote the program, in- 
cluding holding meetings with State officials, consumer groups, and others. 

As part of a comprehensive outreach strategy for PCIP, we have had regional 
meetings with local grassroots and provider organizations to get the word out about 
the PCIP & CAP programs. To date, eight regional launch meetings have been held 
with key referral sources and other local leaders in Jefferson City, MO, Providence, 
RI, New York, NY, Columbia, SC, Austin, TX, Cheyenne, WY, Sacramento, CA, and 
Wilmington, DE. Tomorrow we have another meeting scheduled in Indianapolis, IN. 

Consumer Assistance Program grants provided nearly $30 million in new re- 
sources to help States and Territories establish or enhance consumer assistance of- 
fices or ombudsman programs. States have been using grants to educate consumers 
about their health coverage options and new rights under the Affordable Care Act, 
and assist them in taking advantage of new protections. For example. North Caro- 
lina will use grant funds to expand the services they provide to consumers and cre- 
ate a new independent Consumer Assistance Program as well as interpretation and 
translation services to better help consumers obtain culturally and linguistically ap- 
propriate services and resources. Montana recently reported that as a result of the 
CAP grant, they are now able to assist non-Federal governmental health and church 
plan members with issues related to their coverage, including denial of covered ben- 
efits. The program has begun a consumer education and outreach tour to different 
communities, particularly in rural areas, to address questions, take complaints, and 
provide consumer guides. 

Finally, the Affordable Care Act should result in more protections from unreason- 
able rate increases. The law provides $250 million to strengthen States and Terri- 
tories’ ability to review proposals by private health insurance companies to raise 
their rates. Since enactment, $45 million has been distributed to 44 States and the 
District of Columbia, and, in February, $205 million in additional funding was made 
available to States, the District of Columbia, and Territories to continue such ef- 
forts. States are using these funds based on the needs in their States. Arkansas de- 
veloped a “Rate Review Center” that will serve as a clearinghouse for information 
related to premium rate review. The Arkansas Insurance Department also intro- 
duced detailed legislation that would strengthen their authority to review rate in- 
creases and protect the State’s insurance consumers. Colorado hired actuarial staff 
and implemented programs to increase transparency for consumers with its grant 
dollars. We are committed to continuing to work with States, the District of Colum- 
bia, and Territories, who are the primary regulator of insurance rates and solvency. 
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WORKING WITH STATES TOWARDS 2014 

We understand the importance of State-based leadership and tailored policy exe- 
cution during the implementation of the Affordable Care Act. That is why we keep 
an open dialogue between the Administration, Governors, and States to make sure 
they have the flexibility and support they need as we work together to pve Ameri- 
cans more freedom in their health care choices. Building on this commitment, we, 
along with the Department of the Treasury, proposed new rules outlining the steps 
States may pursue in order to receive a State Innovation Waiver under the Afford- 
able Care Act. 

State Innovation Waivers will give States the power and flexibility to innovate 
and find the health care solutions that work for them. These Waivers will allow 
States to implement policies that differ from the Affordable Care Act as long as the 
new policies cover as many people as affordably and comprehensively as the Afford- 
able Care Act does, without increasing the deficit. Although current law doesn’t 
allow these waivers to begin until 2017, the President supports legislation that 
would accelerate implementation of this policy to 2014. 

For the past year. States and the Federal Government have worked together to 
reform the health insurance market through flexible policies designed to address 
States’ unique situations, ensuring a smooth transition from last year’s broken 
health insurance market to this year’s improved market. That partnership will con- 
tinue and strengthen as we work together towards 2014. 

MOVING FORWARD 

We are proud of all that we have accomplished over the past year and look for- 
ward to 2014 when Americans will have access to more affordable, comprehensive 
health insurance plans. In the meantime, I look forward to continuing to work on 
our bridge toward 2014, year after year, strengthening CCIIO’s partnership with 
Congress, the States, consumers, and other stakeholders across the country. Thank 
you for the opportunity to discuss the work that CCIIO has been doing to implement 
the Affordable Care Act. 

The Chairman. Thank you very much, Director Larsen. And, 
we’ll start a round of 5-minute questions. 

Director Larsen, am I correct that the Institute of Medicine is 
making recommendations on what should be included in the essen- 
tial benefits package, and they’re doing public hearings nationwide; 
is that true? 

Mr. Larsen. The Institute of Medicine is part of the process 
along with the surveys of employer benefits, yes sir. 

The Chairman. Also, I understand that the Federal Government 
is working with governors and States to get their input on the es- 
sential benefits package, and that this has not really been deter- 
mined yet, has it? 

Mr. Larsen. No, it hasn’t, and the process will be a very inclu- 
sive one to get a feedback from all the affected stakeholders. 

The Chairman. Again, how would you feel about a statement 
which said that this minimum benefits package would be overly 
burdensome on States? 

Mr. Larsen. Our objective is to work closely with the affected 
parties and the stakeholders. It hasn’t been determined yet exactly 
what the essential benefits would be. And, again, it’s the Sec- 
reta^’s goal to make sure that it’s a package of benefits that will 
be right for the exchanges and the coverage that are offered under 
the exchanges. 

The Chairman. I know that my staff and I think staff from the 
Ranking Member’s Office have also testified in front of the Insti- 
tute of Medicine, to ensure that all viewpoints are being considered 
by the panel. The idea behind this was to go out to the States and 
get all their input; that’s why we’re working with the States, to 
find out what should be in an essential benefits package that basi- 
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cally most or all the States would agree with; that the Institute of 
Medicine and not a bureaucracy, but the Institute of Medicine 
would consider to be beneficial, would be the minimum benefits 
package, but that has not been determined yet, and you say we’re 
casting a wide net to get all of the input that we possibly can be- 
fore that is established. 

You noted in your testimony the different ways that this is going 
to benefit States. I’d like to focus on just one area, Mr. Larsen, and 
that is small business. 

They face very significant challenges in finding insurance options 
for their workers. I just met with some from Iowa the other day. 
They just don’t have the negotiating leverage of big businesses; 
they’re far less likely than large firms to offer health insurance to 
workers. Only 49 percent of firms with less than 10 workers offer 
coverage in 2008. That was down from 58 percent just several 
years ago. In contrast, 99 percent of firms with more than 200 
workers offered coverage. 

The small businesses also pay an average of 18 percent more for 
the same plan because they just don’t have the purchasing power. 

How will the insurance exchanges relieve this burden on small 
business owners? What can small business people who employ 20, 
30, 40 people, what can they look forward to in terms of this set 
of the exchanges; how will it benefit them? 

Mr. Larsen. One of the big advantages is that it is — that as you 
mentioned, that allows through the Exchanges that it be essen- 
tially the bargaining power of the small businesses to combine and 
become closer to what large employers experience today; and we 
know large employers have lower administrative expenses associ- 
ated with their plans, and lower premiums; and so this brings 
small businesses much closer to that type of situation. 

The exchanges simplify the administrative processes; they bring 
more people in the insurance pool; they increase essentially, the 
bargaining power of small businesses; and then, of course, there 
are the enhanced tax credits for small businesses under 25 employ- 
ees. So, the small group market has historically — and this has gone 
on for decades — has been broken and difficult to navigate; and this 
is a huge improvement from where we are today. 

The Chairman. Now, there are tax credits involved in this bill 
for small businesses; I think it starts at 35 percent, I think, and 
goes up to 

Mr. Larsen. Fifty. 

The Chairman [continuing]. Fifty percent. And, so, a lot of these 
small businesses that are employing 10 or 11 or 12 people, that are 
really mom and pop businesses in this country. I don’t think many 
of them know that they have the tax credit available to them. That 
is a fact, though, isn’t it? 

Mr. Larsen. It is; and we’re going to continue to work on making 
sure that people are aware of that. 

The Chairman. Director Larsen, thank you very much, and I’ll 
yield to Senator Enzi for questions. 

Senator Enzi. Thank you very much, Mr. Chairman. 

Mr. Larsen, when did the Department plan to issue the proposed 
rule on exchanges? 
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Mr. Larsen. I think we’ve said colloquially that our goal is to get 
that out sometime this spring, and we are, I can tell you, working 
diligently trying to get that out so the States have as much notice 
as they need to get to continue their work. 

Senator Enzi. That will he a little difficult for them without the 
rule being in place. 

Now, if the State decides it’s not going to impose the three-to-one 
age rating structures the new law requires, does that mean the 
State will he prohibited from establishing a recognized exchange? 

Mr. Larsen. Yes. We’re still working through the exact mechan- 
ics of what will and won’t be required of the State exchanges. Obvi- 
ously, the statute lays out some minimum basic requirements. 

Senator Enzi. That makes it sound even tougher to get one of 
these done. 

Now, in the law there’s this little-known provision that says that 
Massachusetts is going to be presumed to meet the standards list- 
ed. 

Will Utah or any other States be presumed to meet those stand- 
ards? 

Mr. Larsen. I don’t think that we’ve made a determination in 
about which particular exchanges would pass the presumption test; 
so we would look forward to working with States that have ex- 
changes in place now, like Utah, Massachusetts. 

Senator Enzi. Materials on your Web site mention that States 
have to achieve certification of their exchanges. 

Can you elaborate a little bit on that? 

Mr. Larsen. The exchanges go into law, essentially on January 
1, 2014; and so if you back up from that date, the statute provides 
that by January 2013 we would know whether States are ready to 
proceed with essentially their goals; so there is a certification quali- 
fication requirement that HHS will conduct in advance of January 
2014. 

Senator Enzi. But, they have to do that so far — all their work 
without the rule. 

Does the Department support uniform initial open enrollment pe- 
riods outside of the exchange that are the same as the uniform ini- 
tial open enrollment periods inside the exchange? 

Mr. Larsen. Do we support the same open enrollment periods in 
and outside the exchange? 

Senator Enzi. Yes. 

Mr. Larsen. I’d have to answer by saying our goal is to provide 
as much flexibility to the States as we can. The way the States 
structure their rules in and outside the exchange is something that 
we hope that they can determine to the extent possible; so again, 
I don’t think we’ve made a determination about exactly which in- 
surance rules would have to apply inside the exchange and outside 
the exchange. But our goal, always, in all of these provisions that 
you’re talking about is, to the extent that we can, provide a flexi- 
bility to the States to make those determinations. 

Senator Enzi. But we won’t know until the regulations come out. 

Of these 90,000 children that the Department estimates will ben- 
efit from the new law, how many live in 1 of the 19 States where 
there are no carriers selling the new child only health plans so 
there won’t be anything on the exchange; how can parents of these 
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children consider terminating the children’s existing policy if they 
live in 1 of the 19 States in which there are no new child policies 
available? How will that work? 

Mr. Larsen. If I’m understanding your question, there’s issues 
today with respect to the availability in some States of that cov- 
erage, and then what happens in 2014. 

It’s unfortunate, frankly, that so many carriers have declined to 
continue to offer these types of policies even though we’ve given 
them really, all the tools that they need to continue to offer child- 
only policies, including the ability to rate these policies up if they 
need to be rated up; the ability to run open enrollment periods, for 
example. We’ve given States maximum flexibility to try and keep 
those carriers in the market and the fact is that they — it appears 
that they just don’t want to offer insurance to kids that are sick. 

That will change in 2014, and there will be coverage available to 
kids, because you won’t be able to apply the pre-existing condition 
exclusions. 

Senator Enzi. I think one of the difficulties, actuarially for the 
companies, is trying to figure out how much to charge for somebody 
that can purchase their insurance on the way to the emergency 
room. 

In insurance commissioner Praeger’s testimony, she mentions 
her concerns with multi-State plans or, what I prefer to call, the 
government-run plans. She mentions that multi-State plans are al- 
lowed to operate under rules that are significantly different from 
those that govern their competitors. We’re concerned that they 
could cherry-pick the best risks and that their enrollees could un- 
wittingly be left without important consumer protections provided 
by State law. They must play by the same rules as other carriers 
that are similarly situated, or consumers could be harmed. That’s 
her statement. 

Do you support requiring multi-State plans and consumer-oper- 
ated and oriented plans, the co-ops, to abide by all the same Fed- 
eral and State rules all the other insurance companies have to 
abide by; and what actions will your department take to ensure 
that that’s the case? 

Mr. Larsen. What I can say is, having spent 6 years regulating 
the companies in Maryland, I can share Commissioner Praeger’s 
concern that we set up a system that has a level playing field and 
doesn’t encourage adverse selection or in other ways disadvantage 
some of the market participants. 

As we move forward fashioning the particulars through their 
role-making process, I think that’s certainly an area that we share 
her attention to and will work closely with the States to make sure 
that we set up the flexibility for them to deal with those types of 
issues. 

Senator Enzi. Have any of the entities or health plans been 
issued waivers exempting them from any of the requirements in- 
cluded in the PPACA other than the waivers that have been issued 
exempting plans from meeting the annual benefit limits; and does 
HHS intend to issue waivers exempting any entities from other re- 
quirements? 

Mr. Larsen. The statute and in the MLR provisions, for exam- 
ples, specifically provide the Secretary with the authority to waive 
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the MLR standards in a State, on a state-by-state basis if applica- 
tion of that standard would destabilize the individual market. For 
example, we do have, I think, four States that have applied. We re- 
cently announced that we granted the State of Maine’s request for 
a multiyear adjustment in that particular market; and we’re going 
to continue to review the applications that we have in now. 

And, when we put the reg out, we laid out exactly what the cri- 
teria would be for evaluating the waivers. 

Senator Enzi. This is the reg that’s about to come out. 

I’ve used up all my time, but I have a whole host of other ques- 
tions, but I’ll submit those. 

The Chairman. Thank you. Thank you very much. Commis- 
sioner. 

Senator Franken. 

Statement of Senator Franken 

Senator Franken. Thank you, Mr. Chairman. 

Thank you, Mr. Larsen. 

Mr. Larsen, experts have been talking about the massive ineffi- 
ciencies in health insurance markets for a long time. When I looked 
at Minnesota’s markets, as we were debating health reform, it 
struck me that insurers in Minnesota were offering high value 
products, where most of the premiums were going to actual health 
care; but it wasn’t that way in every State, and in some States was 
as low as 50 percent for individual policies that were small group 
policies — 40 percent or even 30 percent; and this calculation of how 
much goes to actual health care is called the medical loss ratio, as 
you know. 

Based on this championing the provision to require that at least 
80 percent of premiums for individual and small groups, and 85 
percent for large group markets go to actual health care and not 
marketing, not administrative costs, not profits or CEO salaries — 
and I think this is one of the most important things that we did 
to make insurance companies more accountable and transparent 
and require that they spend their premium dollars on actual health 
care services — and I was thrilled to see in your prepared testimony 
that you said, “there are signs that this provision” — MLR — “has al- 
ready helped to moderate premium increases.” Can you walk us 
through some of the examples of how you’ve seen the MLR provi- 
sion help to moderate premium increases? 

Mr. Larsen. Sure. I think there’s a couple. First of all, at least 
one of the public companies, a major player in the marketplace, has 
announced repeatedly that they have been moderating the rate at 
which their rate increases would be proposed in light of the MLR 
targets. 

They have consciously made a decision that in order to hit the 
targets, they’re going to have to slow the rate of the premium 
growth. 

We also know, based on conversations with insurance commis- 
sioners around the country, that companies are making rate filings 
based on hitting the targets, which means that they have to struc- 
ture their rate filing to provide a higher level of benefits to their 
policy holders. We’re seeing that play out across the country, and 
among larger and smaller companies, and we think that’s great. 
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Senator Franken. And, you expect going forward, that as insur- 
ers will have to pay rebates to customers if they don’t meet the 
MLR requirements, that there will be 

Mr. Larsen. They will, and there has been a lot of attention on 
the rebates. Our goal is actually not to get companies to have to 
pay rebates, and I think in the first fiscal round, there may be com- 
panies that are subject to rebates, but ultimately you want the pre- 
mium to be fair in the first place. 

Senator Franken. OK, and so, basically, this means insurers will 
be forced to — going forward — to reduce their overheard costs. 

Mr. Larsen. I wouldn’t say that they’ll be incentivized to reduce 
their overhead costs. 

Senator Franken. OK, incentivized. 

I’m sorry. 

I understand that six States have submitted applications to HHS 
asking to be exempted from medical loss ratio requirements; these 
waivers or adjustments, as they’re officially referred to, are only 
supposed to be granted in cases where the new requirements 
would, “destabilize the health insurance market.” 

Now, I understand that for the States that have just a couple of 
major health plans, the waivers may be worth considering, like in 
Maine; and they have been done there. 

But, for most States, medical loss ratio will keep insurance com- 
panies from spending such a higher percentage of premium dollars 
on, again, administrative costs, marketing and profits. The MLR 
ratio is, I think, one of the most potent tools in health reform that 
could, in the long-term, help stem skyrocketing premium increases; 
so it’s important that it not be watered down through unnecessary 
waivers, I believe. 

What criteria is HHS using to evaluate MLR waiver requests 
from States; and what is your process for reviewing these requests? 

Mr. Larsen. When we published the criteria for evaluation in the 
regulation in December and its a number of different issues, for ex- 
ample, is there a major insurance carrier that would potentially 
leave the market if the 80 percent were applied. 

And then the next question would be, how many people are asso- 
ciated with the potentially exiting carriers; the big market share or 
small market share. In the State of Maine, as you mentioned, it 
was unusual that the potentially departing carrier had over 35 per- 
cent of the market. 

Then, the question is, what other coverage options would be 
available to people if the carrier exited? And, so we look at whether 
there’s a guaranteed issue in the State or a high-risk pool, or 
whether the commissioner has the ability to place this business 
with other carriers. 

We really walk through all of the regulatory criteria. It’s a, I 
think, a rigorous but reasonable process, and we want to run it 
fairly and consistently; and what we know is every State is dif- 
ferent. So, every State is going to have different considerations ap- 
plied. 

Senator Franken. Thank you very much. Thank you, Mr. Chair- 
man. 

The Chairman. Thank you. Senator Franken. 

Senator Bennet. 
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Statement of Senator Bennet 

Senator Bennet. Thank you, Mr. Chairman. I want to thank you 
very much for holding this hearing. I’m proud that in Colorado 
we’ve already had 11 hearings in our State to talk about how to 
set up the exchanges; and, in fact, just this week, or last week, the 
House Majority Leader in the State of Colorado is a Republican 
and the Democratic State Senator are pairing up to work on a bi- 
partisan piece of legislation to begin to implement the exchanges. 
So, we care deeply about it. 

In an article we see in the Denver Post where a Republican legis- 
lator in our State said, “most people viewed exchanges as the most 
free-market part of Obama Care,” as she referred to it — I call it 
health care reform — but this part of the puzzle is getting a lot of 
high praise in our State, and I wonder, Mr. Larsen, first of all, 
whether that’s an accurate characterization. Is this a free-market 
approach on the exchanges? You have a lot of experience both in 
the private and the public sector when it comes to health care re- 
form. 

I wonder if you’d talk a little bit about the free-market qualities 
of this; and, also, the balance that needs to be struck between mak- 
ing sure we’ve got common-sense regulation, and a free market on 
the other hand. 

Mr. Larsen. I agree. I think it is very much a free market ap- 
proach. Certainly the exchanges rely on the participation of the pri- 
vate insurers and co-ops as they get set up in those States. It is 
very much reliant on setting up a marketplace. 

And, one of the big advantages is the one-stop shopping trans- 
parency component. I mean, that’s how marketplace works, when 
you know what your options are, and you can evaluate options and 
differences between options; and that’s the core of what the ex- 
change is. 

Senator Bennet. If you were in a town hall in my State and 
somebody were asking you, Mr. Larsen, what would this look like 
in 2014 if we had a fully functioning exchange versus what would 
it look like if we didn’t have an exchange. 

I’ve got three little kids at home; and if I were a small business 
owner or somebody employed by a smaller business, what dif- 
ference does all this make to me? 

Mr. Larsen. In so many other areas today, technology and the 
Internet has allowed us to have more accessible understandable 
choices, whether it’s buying airplane tickets or trading stock; that 
technology and those choices have not expanded to health insur- 
ance markets. 

With an exchange you can go to one place, one site, enter basic 
information and get an array of choices, learn more about the 
plans, enroll, determine where you’re eligible. That’s what the fu- 
ture is. That’s what the exchanges are going to do in 2014. 

Senator Bennet. Then, what effect can that transparency have 
on costs, do you think? 

Mr. Larsen. I think that’s one of the challenges today, that there 
is no real price transparency; it’s very difficult. You can look at one 
plan, and you know what one plan is. So, when insurers know that 
they’re going to have to stack their prices up against other plans 
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in the marketplace, I think that everyone would agree that that 
can have a leveling effect and require plans to become more effi- 
cient. 

If they want to sell, they’re going to have to compete on price, 
and on quality, which is going to he another component of the ex- 
changes. 

Senator Bennet. As the States begin to set up functioning ex- 
changes, if more than one State wanted to get together and provide 
that exchange together, would they be able to do that? 

Mr. Larsen. Yes, and our goal is, and will be always, to give the 
States the maximum flexibility; so there may be regions of the 
country where a regional exchange makes sense. And, if they can 
get together to do that, they should do that. 

Senator Bennet. The States themselves would decide, not the 
Federal Government, but the States would decide to come together, 
in those instances, you could have a marketplace that extended 
across State lines for insurance. 

Mr. Larsen. That’s right. 

Senator Bennet. And, that’s the purpose of the law; right? 

Mr. Larsen. That’s right. 

Senator Bennet. I wanted also, feedback on the Chairman’s 
question earlier — and maybe this is a little bit away from ex- 
changes, but based on your experience as insurance commissioner 
and insurers, I continue to hear from the small businesses in my 
State that they are just being crushed by rising health care costs; 
and I wonder, while we have you here, if you would be willing to 
give us the benefit of your acquired wisdom of what we could do, 
and what you are already trying to do to bring these costs back in 
line, because it is strangling our ability to create jobs and keep our 
doors open. 

Mr. Larsen. It’s a challenge today. It’s been a challenge, really, 
for the last 20 years. I think that premiums for small businesses 
have been a challenge for a long time. 

One of the things the exchanges do, is they reduce the adminis- 
trative costs significantly. I know — and I think the Chairman 
pointed this out — that if you look at the administrative costs for 
large groups versus small groups, versus individual groups, that 
it’s low and it goes up higher with each, inversely proportional to 
the size. 

Exchanges at a minimum, have to lower the administrative costs 
associated with selling to small businesses. 

The ACA generally, has a number of provisions that are going to 
be kicking in, but will take time; and it should be fully functional 
by 2014 that help reduce costs, including patient safety initiatives, 
and getting more people in the insurance pool. The MLR standard 
that we talked about, incentivizes health plans to be more efficient 
and to spend more on quality, which actually reduces its costs for 
their policy holders. 

There’s a number of provisions that are in play, but will take 
some time to get there, until 2014. 

Senator Bennet. My time is up, Mr. Chairman. 

Thank you again, for holding the hearing. 

The Chairman. Thank you very much. Senator Bennet. 

Senator Burr. 
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Statement of Senator Burr 

Senator Burr. Mr. Larsen, does the act reduce the cost of health 
care in America? 

Mr. Larsen. Yes, it does. 

Senator Burr. Why, then, does CBO have such a difficult time 
agreeing with you on that? 

Mr. Larsen. I think they opine that it didn’t reduce the overall 
cost 

Senator Burr. How about the actuary at CMS? 

Mr. Larsen. Mr. Foster. 

Senator Burr. Yes. 

Mr. Larsen. Yes. I’m not actually familiar with his most recent 
opinion. 

Senator Burr. It was my understanding that the lOM rec- 
ommendations would go to the Secretary and she would use that 
as counsel to make the final determinations, hut that it was her 
decision. 

And, I heard you answer Senator Harkin, and you agreed that 
lOM would he defining the essential health benefits package. Isn’t 
it true the Secretary is going to define it? 

Mr. Larsen. Yes, and I apologize if I left the impression that 
lOM defines it. That’s not right. In fact, there’s kind of a multi- 
stage process associated with essential benefits. 

lOM is providing some advice that the Department of Labor is 
conducting a survey to determine what the typical benefits are that 
are provided in employer plans across the country. 

Senator Burr. If this plan’s so good, why are so many people 
asking for waivers? We’ve got companies asking for waivers; we’ve 
got States asking for waivers. It seems like the odd man out is the 
entity that doesn’t ask for a waiver by 2014. 

Mr. Larsen. In fact if you look at the types of plans that are get- 
ting waivers, for example the annual limits waiver, it’s gotten a lot 
of attention in the press. It’s only a very small percentage of the 
market, about 2 percent employer-based 

Senator Burr. Does that mean there’s going to be no more waiv- 
ers? 

Mr. Larsen. No, I’m not saying there aren’t going to be any more 
waivers. I’m just saying it’s a very, very small percentage 

Senator Burr. Last week 

Mr. Larsen [continuing]. Of mini-med policies. 

Senator Burr [continuing]. Last week the Administration issued 
proposed rules outlining the steps States might pursue in order to 
receive a State innovation waiver. 

Mr. Larsen. That’s right. 

Senator Burr. Which is basically a waiver process for allowing 
policies that differ from the law, provided that the requirements of 
the law are met; is that an accurate depiction? 

Mr. Larsen. I would describe it this way: There are some basic 
provisions that need to be satisfied in order to qualify 

Senator Burr. Let’s talk about some of those. 

Mr. Larsen. OK. 

Senator Burr. Isn’t it true that in order to apply for waivers. 
States must demonstrate that the State’s plan will provide a cov- 
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erage that is at least as comprehensive as the coverage that would 
have been provided under the Health Care Law, including the es- 
sential health benefit requirements which haven’t even been deter- 
mined yet? 

Mr. Larsen. That’s right. One of the requirements is, in order to 
accomplish the objectives of the Affordable Care Act, if there’s a 
different way to get there 

Senator Burr. So, you can’t make a determination as to their re- 
quest for waiver, because we don’t know what the essential health 
benefit is yet. 

Mr. Larsen. The proposed rule that we put out on the State in- 
novation waiver is a proposed rule and 

Senator Burr. So, we can’t 

Mr. Larsen [continuing]. The objective 

Senator Burr [continuing]. Approve or deny those waivers even 
though we haven’t set a definition for the essential health benefit? 

Mr. Larsen. I would answer this way: That we’re not accepting 
applications for a waiver because that rule is a proposed rule. We 
want to get feedback from the States, frankly, about how that rule 
in its final form, should be constructed. So, the purpose of putting 
that rule out in the last week or two was, in fact, to display it and 
get a feedback from interested parties and stakeholders in States 
about how, exactly, that process should work. 

Senator Burr. Let’s talk about feedback. You said you’ve done 
everything possible to allow insurers to continue to sell child-only 
plans. Now, I don’t believe that’s accurate. 

Insurance companies told me and told you what needed to be 
done to allow them to continue selling those plans, but you didn’t 
do it. 

Insurers have said that if you impose a uniform, open enrollment 
period, they can start selling child-only plans tomorrow. Let me ask 
you: Will you implement that change? 

Mr. Larsen. We’d be happy to talk to the issuers that you’re 
talking about. We’ve provided insurers the ability to set up open 
enrollment plans, and the States. Again, another example of State 
flexibility. If the State wants to set up an open enrollment plan, 
we urge them to do that. We hope that they will. 

That’s really what counts, is that the State’s going to set up. 

We’re not necessarily saying that one size is going to fit every- 
body across the country, but if a State wants to set up an open en- 
rollment plan period, we hope that they will, if they need to do that 
to keep the market open. 

Senator Burr. But, will you implement a uniform, open enroll- 
ment period? 

Mr. Larsen. We’re certainly happy to talk to these issuers. 

Senator Burr. Is this the first time you’ve heard about that? 

Mr. Larsen. I’ve heard that they would like to hear the States 
set up open enrollment programs, we want the coverage to be avail- 
able. We think there are lots of options out there. We think it’s un- 
fortunate that carriers have declined to insure sick kids; but none- 
theless, we’re happy to work with them if there’s a way to make 
it work for them. 

Senator Burr. Thank you, Mr. Chairman, 

The Chairman. Senator Merkley. 
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Statement of Senator Merkley 

Senator Merkley. Thank you, Mr. Chair. 

And thank you for your testimony. 

I want to start with Mr. Larsen’s comments that exchanges pro- 
Yide greater information to consumers; one-stop shopping where 
consumers will he able to compare a range of plans. It’s my under- 
standing that each entity is setting up their own structure, but are 
there certain qualities that you really expect to see? For example, 
will an indiYidual, regardless of where they Iwe in the country, be 
able to go to the local exchange and say, “Well, out of these eight 
plans, I want to compare these two side-by-side,” and the software 
will show how they differ in key features. 

Mr. Larsen. That’s exactly the objectiYe, to bring up the array 
of plans, and then you can — as you can today, on some sites — click 
two boxes and say, “Compare these two plans; what are the bene- 
fits, what are the prices.” 

Senator Merkley. I found that Yery useful when I went to the 
Federal benefits plan, when I came into office. With two children, 
being able to compare them side-by-side was important. So, that is 
a required feature for each exchange? There could be different for- 
mats, so I assume that States are going to 

Mr. Larsen. If I am understanding you, I don’t think we want 
to be exactly prescriptiYe, but there is a proYision that there be a 
comparison among the plans, so consumers haYe the ability; and 
we’ll be working through exactly what that entails. 

Senator Merkley. One of the challenges in health care unlike, 
say in life insurance, is that a plan has to set up contracts with 
proYiders, a Yery complex undertaking. It’s been anticipated that 
by making it easier to reach consumers through an exchange, it 
will encourage new companies to come into particular markets. 
Where there might be three proYiders, now, maybe we’ll haYe 
fiYe — maybe we’ll haYe seYen. Do you haYe a sense of whether 
that’s likely to unfold and proYide greater access and more choices 
to consumers? Do you expect exchanges to encourage more competi- 
tion, attract more companies in a particular insurance market? 

Mr. Larsen. Yes, we do. And, I think that’s exactly what a mar- 
ketplace is. It’s a place where sellers know that the buyers are 
going to be — and in this place when you haYe a single point of 
entry, essentially, for buyers, we hope and expect that there are 
going to be more sellers in that marketplace to respond to the crit- 
ical mass of buyers coming in one place. 

Senator Merkley. What kind of eYidence do we haYe, if any, or 
is it just too soon to see if that’s really going to materialize as we’re 
hoping? 

Mr. Larsen. I think we’re progressing toward — I mean obYiously, 
there’s some States today that haYe exchanges that I think are 
both successful, and we can build on those successes; whether it’s 
a Utah model or a Massachusetts model, improYe upon them, learn 
from them. So, by the time we get to 2014 we’ll haYe really refined 
what the best practices are, but still gwe States the flexibility to 
meet their particular local circumstances. 
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Senator Merkley. But for those States that have set up ex- 
changes, did we see that impact? Can we cite statistics that more 
providers came into those markets? 

Mr. Larsen. Certainly we’ve seen, for example in the Utah ex- 
change where there’s been a progressively increasing number of 
small businesses that are accessing the exchange there. I’m sure 
the next witness can talk about, exactly the number of health plans 
that are participating, but I think it’s been successful. 

Senator Merkley. I hold a town hall in every county in my State 
each year, 36 counties, and when I talk about the different features 
of the plan and then ask people if they think it’s a step forward 
or a step backwards, people love the idea of the exchange. They 
like the idea of more competition, more choices, and being able to 
compare plans side-by-side. In many ways, it parallels what people 
were asking for, for a long time. It’s more choices and the ability 
to compare plans that often State employees have in different 
areas, or Federal employees have. 

There’s a deadline coming up at the end of 2012, kind of a mile- 
stone in setting up exchanges. Could you describe what States have 
to do to meet that milestone? 

Mr. Larsen. There’s a number of provisions, and we are going 
to put the regulation out there very soon, meaning this spring, that 
will provide some additional guidance for the States, but if you 
back up from the date of January 2014 to January 2013 when we 
would want to know whether the exchange is ready to go live; and 
even then we would work with States. Our goal is ultimately, to 
do everything we can to make sure the State is ready, and that 
there’s a State exchange. We want to be operating as few ex- 
changes as possible, as HHS, and have the most number of States. 

So, back up from the January 2014, January 1, 2013, and then 
between now and January 2013 is where there’s going to be ongo- 
ing activity as there is today in all States. 

Senator Merkley. So, I think one of the concrete goals was to 
have States pass enacting legislation. What happens if a State 
hasn’t done it by then, but then does it in March of the following 
year? 

Mr. Larsen. March 2012? 

Senator Merkley. March 2013. 

Mr. Larsen. 2013? I can’t say for sure in a particular cir- 
cumstance what would happen. I could only tell you that our over- 
riding objective will be to make sure that: a State wants to run an 
exchange and it is ready to run an exchange, and that they’re going 
to run their exchange. 

We will work with the States to make sure that they can do that. 

Senator Merkley. Thank you. Working with the States in this 
matter is going to be critical to the success of the exchanges — a 
very valuable tool that will increase competition and make it easier 
for citizens to find a health care plan that suits their cir- 
cumstances. 

Thank you. 

The Chairman. Thank you. Senator Merkley. 

I see the Senator from Utah has returned. I didn’t know if Sen- 
ator Hatch wanted to ask questions of this witness. 
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Senator Hatch. No, I don’t have any questions. Thanks, Mr. 
Chairman. 

The Chairman. Thanks, Senator Hatch. 

Senator Mikulski. 

Statement of Senator Mikulski 

Senator Mikulski. Mr. Chairman, I’m going to waive my ques- 
tions. They’ve actually heen asked hy Senators Burr, Bennet and 
Merkley. I thank you for that. 

I just want to note to the committee, this is a banner year for 
Maryland, and Mr. Larsen has served three Maryland Democratic 
governors. For Governor O’Malley, as Insurance Commissioner, Mr. 
Larsen was actually on the ground with the governor trying to pro- 
vide expanded access to the people of Maryland, and also headed 
up our Public Service Commission. 

He’s not like an egghead sitting over CMS; not that there’s egg- 
heads over at CMS, but I think the people of America feel that 
sometimes we govern from 35,000 feet, and our head is in a cloud 
and our feet are not on the ground. I believe that Mr. Larsen 
brings that expertise to advise not only CMS, but to work with the 
States. 

We’re glad to have you. We noted your testimony and your ques- 
tions and answers. And, later we’ll be hearing from Dr. Josh 
Sharfstein, the head of the State of Maryland’s Health Department. 

But, anyway, good to see you again, Steve. 

Mr. Larsen. Thank you. Senator. 

The Chairman. Senator Alexander. 

Statement of Senator Alexander 

Senator Alexander. Thanks, Mr. Chairman. 

Dr. Larsen, thank you for being here. You mentioned that the 
Administration supports maximum flexibility for States. As a 
former governor, I welcome that attitude. Does that mean that you 
would support the request of a large number of the governors that 
we pass legislation that would give them flexibility in determining 
relief from the maintenance of effort provision in the health care 
law? 

Mr. Larsen. I have to defer on the Medicaid questions, because 
Medicaid is really not my area of expertise over at CMS, if that’s 
OK. 

Senator Alexander. Medicaid is not your area of expertise? 

Mr. Larsen. No, sir. 

Senator Alexander. It’s an important part of the law. Let me 
offer my own thought on that. We really set up two big cliffs over 
which States are going to fall; one is the stimulus legislation put 
a lot more money into Medicaid saying that runs out after a couple 
of years. It said that until the money ran out, there is a require- 
ment that States not cut any spending continue. So, while States 
are going through this recession and having to reduce costs, they 
had to reduce everything else except Medicaid, so that raised col- 
lege tuition and a variety of other things because of a Federal rule. 



23 


Then, we have the unfunded mandate that’s in the Health Care 
Law that our former governor, a Democrat, Governor Bredesen, has 
estimated will cost our State 1.1-plus billion dollars over 5 years. 

Now, what governors have asked — and these include governors of 
both parties, is basically that the States be given flexibility in this 
Maintenance of Effort Law; and Senator Hatch, who is here today, 
is leading an effort to develop legislation that would permit that to 
happen. And, I’m very hopeful the Administration will favorably 
consider that. 

Another area I would like to ask you about — we’re talking about 
exchanges — I met a few months ago with the heads of the largest 
restaurant companies in America. They describe themselves as the 
second largest employer in America. They employ largely lower in- 
come people. They were talking about the effect of the Health Care 
Law upon their companies, and their employees; and I want to de- 
scribe what they said and see if you’ve heard a similar thing. 

No. 1: They’re going to reduce the number of employees based 
upon the costs that they anticipate from the Health Care Law. 
One, for example, said that he was operating his restaurants at an 
average of 90 employees, but as a result of the Health Care Law 
and his costs he was going to aim to reduce to 70. That’s a loss of 
jobs. 

A second was, they were all — several were actively considering 
whether they would simply not continue to offer health care, be- 
cause it would be cheaper for them to pay a penalty and allow their 
employees to go into exchanges. 

I’m wondering if in either of those two cases you’ve heard that 
from large employers, and if so, what you’ve done to deal with it. 

Mr. Larsen. Certainly when it comes to a lot of the restaurant 
owners and small businesses, I mean exchanges are going to be set 
up and hopefully work to their benefit, not to increase costs, but 
to lower costs. 

We’d be happy to meet with the folks that you met with. The ex- 
changes are for their benefit in addition to those in the individual 
market; and so, it would be unfortunate if they had a perception 
that costs are going to increase under the exchanges, rather than 
become more affordable. 

Senator Alexander. You mean to their benefit because their em- 
ployees might find health care in the exchanges; is that what 
you’re saying? 

Mr. Larsen. Yes, for small businesses, you have tax credits 
available to them, and then you have the bargaining power of the 
exchanges for other, larger, if you will, small businesses. 

Senator Alexander. What we’re talking about is large numbers 
of employees who have health care restaurant company who would 
be — who the restaurant company would simply say, “Well, sorry, it 
cost us too much now; plus there are these exchanges over here, 
so go on over to the exchange and get your health care.” 

And, wouldn’t that contravene the President’s assurance that 
Americans would be able to keep the health care they have if thou- 
sands of American businesses stop providing health care because 
they can allow their employees to go over to the exchanges and get 
the health care that they 
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Mr. Larsen. We certainly hope that that doesn’t happen, and 
we’re willing to work with those employers for that — to understand 
the advantages of maintaining an employer-based coverage system 
but allowing their employees to access coverage through the ex- 
changes. 

Senator Alexander. Thank you, Mr. Chairman. 

The Chairman. Thank you. Senator Alexander. 

And, Director Larsen, thank you very much for your appearance. 
Thanks for your brave work over at CMS. 

And we’ll now move to our second panel. 

Mr. Larsen. Thank you very much. 

The Chairman. Our second panel, to begin with, I would wel- 
come Kansas insurance commissioner Sandy Praeger. Now in her 
third term. Commissioner Praeger oversees implementation of the 
Affordable Care Act insurance reforms. Under her leadership Kan- 
sas was awarded an Early Innovator Grant to implement a State- 
run health insurance exchange. As the Kansas Insurance Commis- 
sioner, she’s also an active member of the National Association of 
Insurance Commissioners. She served one term as the Association’s 
president, and now chairs its Health Insurance and Managed Care 
Committee; and, I will yield to Senator Mikulski for an introduc- 
tion. 

Senator Mikulski. Yes. I just want to bring to the committee’s 
attention that we have another Marylander testifying today; Dr. 
Josh Sharfstein, who was appointed recently by Governor O’Malley 
as the Secretary of the Maryland Department of Health and Men- 
tal Hygiene. Dr. Sharfstein has a distinguished background. He 
worked on Capitol Hill with the Energy and Commerce Committee, 
which means he’s battle tested and knows how Congress works. He 
headed up the Baltimore City Health Department where he really 
was quite an innovator, in terms of particularly improving the 
health outcomes of children, and was even named Public Official 
of the Year by Governing Magazine. The Obama administration 
tapped him to be the No. 2 person at FDA, ensuring the food safety 
and the safety of our pharmaceuticals in this country, but Mary- 
land has always been his home — not only the home of his zip code, 
but the home of his heart brought him back. 

And, what we’re going to hear today is someone who really start- 
ed life as a pediatrician, and then through government and public 
policy, really looked at how we can provide health care for our most 
needy. 

We’re very proud in Maryland that we receive 6.2 million from 
HHS as one of the seven States to actually get the health ex- 
changes underway; and we’ll be one of the States to lead the way 
in innovation. 

We’ll look to Dr. Sharfstein to tell us how Maryland’s doing and 
the lessons learned for perhaps the rest of the country for afford- 
able, expanded access care. 

Thank you very much, Mr. Chairman. 

The Chairman. Thank you. Senator Mikulski. And, we welcome 
you. Dr. Sharfstein and Commissioner Praeger and our Speaker, 
Mr. Clark. Both Speaker Clark and Commissioner Praeger have 
testified before this committee before; and if you have Dr. 
Sharfstein, it was before my watch, and you’re not that old. 
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We welcome you all here to this committee. 

All of your statements will he made a part of the record in their 
entirety. 

And, we’ll just go from left to right. 

We’ll start with Ms. Praeger. And if you could just sum up your 
testimony in several minutes — the clock will he at 5, hut if you go 
over a little hit, don’t mind that. When it starts getting close to 10 
minutes, I might get a little nervous, but if you go over a few min- 
utes, that’s no big deal. 

Ms. Praeger. Thank you. 

The Chairman. Commissioner Praeger, welcome. 

STATEMENT OF SANDY PRAEGER, KANSAS INSURANCE 
COMMISSIONER, LAWRENCE, KS 

Ms. Praeger. Thank you. Senator. Thank you, Mr. Chairman. I 
appreciate that, and I will try to respect the clock. 

But good morning to you and to Ranking Member Senator Enzi, 
and the distinguished members of the committee. 

My name is Sandy Praeger, and I appreciate this opportunity to 
testify on behalf of the NAIC; and I thank you for recognizing the 
important role played by State regulators and for ensuring that by 
implementing this law, we do have a seat at the table. Over the 
past year, one of the main focuses of my department and other 
State departments of insurance has been to lay the groundwork for 
implementation and enforcement of the immediate reforms that 
took effect for plan years beginning on or after September 23, 2010. 
While the Affordable Care Act defers to State regulation as a de- 
fault position, in order to enforce these protections State regulators 
must be granted the authority to do so under State law. While 
some States have blanket language in their insurance codes requir- 
ing insurers to abide by all applicable Federal requirements and 
empowering regulators to enforce them, most do not. 

States have been reviewing their statutes to determine which 
changes they must make, particularly in the area of external ap- 
peals processes and rate review. Some States are taking a wait- 
and-see attitude pending the resolution of the legal challenges. 

While we at the State level have done our very best to ensure 
that implementation of these provisions is accompanied by as little 
disruption as possible, some challenges have arisen over the past 
year. 

Ensuring child-only coverages available in the State is one of 
them. Preserving State programs that require or encourage insur- 
ers to offer more limited benefit packages that are more affordable 
to certain populations — a few States do that. And, avoiding disrup- 
tions due to medical loss ratio — these have been all high priorities 
for State regulators. The majority of our current efforts are di- 
rected toward planning and establishment of State Health Insur- 
ance Exchanges. Kansas, along with 48 other States, the District 
and U.S. territories, were awarded a $1 million Exchange Planning 
Grant, which we are currently using to conduct an analysis of our 
health insurance marketplace and the work that would be nec- 
essary to develop and operate an Exchange in our State. We are 
now beginning to apply for an Establishment Grant that will allow 
Kansas to begin extensive work to put the exchange into place. 
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The State of Kansas was also fortunate to receive an Early Inno- 
vator Grant and the funds that we received under this grant will 
be used to develop the technology that enable a single door, an end- 
to-end solution by extending the new Kansas Medicaid and Chil- 
dren’s Health Insurance Program, an eligibility system and inte- 
grating it with the Kansas Health Insurance Exchange. 

We will then make this technology available to other interested 
States; and we’ve already had some of those discussions. 

Most States are engaged in the process of developing legislation 
to authorize the creation of an Exchange and putting in place the 
administrative structure that will do the bulk of this Exchange im- 
plementation work. In order to guide this process, the NAIC has 
developed the American Health Benefit Exchange Model Act, which 
provides a basic framework for the States to use when developing 
their authorizing legislation. In establishing a State-based ex- 
change, States face several key obstacles. Foremost among these is 
time. States are working hard to stay on target to allow consumers 
to purchase coverage by late 2013; and that will require becoming 
effective when the ball drops in Times Square for ringing in 2014. 

Timely guidance from HHS, of course, is critical to this process, 
and to our success. In particular, guidance on the contents of the 
essential health benefits package, will be a crucial piece that will 
impact the availability and the affordability of coverage, and the 
cost of subsidies. And we need that guidance ASAP. 

States must make sure that they have sufficient resources to de- 
velop and establish Exchanges. Federal establishment grants are 
absolutely essential in this regard. States don’t have an abundance 
of extra resources right now, as you all know. 

And, then finally. I’d like to briefly discuss some of the more gen- 
eral implementation challenges that we are working on. 

Adverse selection is a major concern in any health reform effort. 
Perhaps the largest open question regarding adverse selection will 
be the effectiveness of the individual mandate. If the healthier risk 
stays out of the market until they’re sick, rates will rise. 

State regulators are also concerned that changes to the small 
group health plans — their grandfathered status could exacerbate 
the risk of adverse selection and complicate State enforcement of 
the law’s market reforms. 

Another problem area could arise if multi-State plans and con- 
sumer operated and oriented plans, which will be sold alongside 
other plans in the Health Insurance Exchanges; if they are allowed 
to operate under rules that are significantly different from those 
that govern their competitors, again, potentially adverse selection. 
They must play by the same rules as the other carriers that are 
similarly situated or consumers could be harmed. Solvency issues 
are really important there. 

In addition, if large numbers of carriers exit the marketplace, 
particularly prior to 2014, competition will suffer and availability 
of coverage may become a concern. 

Thus far we have not seen empirical data indicating a major 
market exit, though we will remain watchful for problems that 
might arise. 

And, as I have noted in my previous testimony before this com- 
mittee, the success of this entire enterprise depends upon bringing 
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health care costs under control. Health insurance premiums are 
largely a reflection of the underlying cost of care and levels of utili- 
zation. While the Affordable Care Act contains numerous provi- 
sions designed to start moving the system toward lower costs and 
higher quality care, it is not yet clear to us how effective those 
measures will be. Again, I thank you for the opportunity to testify 
here today. I appreciate the committee’s recognition of the States’ 
crucial role in implementing this law and I reiterate our offer of as- 
sistance going forward, and I look forward to your questions. 

[The prepared statement of Ms. Praeger follows:] 

Prepared Statement of Sandy Praeger 

SUMMARY 

Over the past year, one of the main focuses of my department and other State 
departments of insurance has heen to lay the groundwork for implementation and 
enforcement of the immediate reforms that took effect for plan years beginning on 
or after September 23, 2010. While some States have blanket language in their in- 
surance codes requiring insurers to abide by all applicable Federal requirements 
and empowering regulators to enforce them, most do not. Early State efforts have 
been centered on the form review process, with regulators verifying that the forms 
meet all applicable requirements. 

As reforms have been implemented, some challenges have arisen. Ensuring child- 
only coverage is available in the State; preserving State programs that require or 
encourage insurers to offer more limited benefit packages that are more affordable 
to certain populations; and avoiding disruptions due to the medical loss ratio have 
been high priorities for State regulators. 

The majority of our current efforts are directed towards planning and establish- 
ment of State Health Insurance Exchanges. Most States are engaged in the process 
of developing legislation to authorize the creation of an Exchange. Despite the flexi- 
bility afforded States in the creation of Exchanges, significant challenges remain. 

Foremost among these is time. January 1, 2014 is less than 3 years away, and 
States must have made sufficient progress towards establishing an Exchange by 
January 2013 for the Secretary to certify that they will meet the deadline. In addi- 
tion, the contents of the essential health benefits package will be a crucial piece of 
information and it may not be available until the end of this year. States must also 
make sure that they have sufficient resources to develop and establish Exchanges — 
Eederal establishment grants are absolutely essential in this regard. 

One of the more daunting challenges that we will face in getting an Exchange up 
and running will be the development of critical information technology systems and 
infrastructure. Kansas has received an Early Innovator Grant to perform some of 
this work, and we look forward to sharing it with other States as they move forward 
in establishing their Exchanges. 

Adverse selection is a major concern in any health reform effort. Perhaps the larg- 
est open question regarding adverse selection will be the effectiveness of the indi- 
vidual mandate. There is also concern that the expansion of the small group market 
to include businesses with 51-100. 

Another potential problem area could arise if Multi-State Plans or the Consumer 
Operated and Oriented Plans are allowed to operate under rules that are signifi- 
cantly different from those that govern their competitors. 

In addition, if large numbers of carriers exit the marketplace, particularly prior 
to 2014, competition will suffer and availability of coverage may become a concern. 

Finally, as I have noted in my previous testimony before this committee, the suc- 
cess of this entire enterprise depends upon bringing health care costs under control. 
It is not yet clear to us how effective these reforms will be in addressing this crucial 
issue. 


INTRODUCTION 

Good morning Chairman Harkin, Ranking Member Enzi, and distinguished mem- 
bers of the committee. My name is Sandy Praeger, and I am the elected Insurance 
Commissioner for the State of Kansas, chair of the Health Insurance and Managed 
Care Committee of the National Association of Insurance Commissioners (NAIC), 
and co-chair of the NAIC’s Health Insurance Exchanges Subgroup. I thank you for 
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holding this hearing on implementation of the Patient Protection and Affordable 
Care Act (PPACA) and for your invitation to appear today on behalf of the NAIC. 
The NAIC represents the chief insurance regulators of all 50 States, the District of 
Columbia, and five U.S. territories, whose primary roles are protecting consumers 
and promoting vibrant and competitive insurance markets. 

The last time I appeared before this committee, on November 3, 2009, health re- 
form had not yet been enacted, and I offered the assistance of State regulators 
through the NAIC as you weighed and debated the difficult issues inherent in trying 
to achieve the goal of extending health insurance coverage to those with preexisting 
conditions while controlling costs and improving quality. Today, I would like to 
thank you for recognizing the important role played by State regulators and for en- 
suring that when it came to implementation of this law, we would have a seat at 
the table. I would also like to renew our offer of assistance, both to the Administra- 
tion in implementing PPACA, and to this and other committees as you fulfill your 
oversight responsibilities. 


STATE ACTIVITIES IN YEAR ONE 

Over the past year, one of the main focuses of my department and other State 
Departments of Insurance has been to lay the groundwork for implementation and 
enforcement of the immediate reforms that took effect for plan years beginning on 
or after September 23, 2010. These provisions include: 

• Prohibition of lifetime benefit limits; 

• Restrictions on annual benefit limits; 

• Prohibition of rescissions; 

• Coverage of preventive services without cost-sharing; 

• Extension of dependent coverage up to age 26; 

• Internal and external review; 

• Prohibition of preexisting condition exclusions for children; and 

• Disclosure of justifications for premium increases. 

While PPACA defers to State regulation as a default position, in order to enforce 
these protections State regulators must be granted the authority to do so under 
State law. While some States have blanket language in their insurance codes requir- 
ing insurers to abide by all applicable Federal requirements and empowering regu- 
lators to enforce them, most do not. Consequently, one of the first tasks facing the 
States after enactment of PPACA was securing this authority. In order to assist the 
States in this task, the NAIC developed model language for adoption by State legis- 
latures that meets the Federal minimum standards and provides State regulators 
with the authority they need to enforce the provisions. Most States have been re- 
viewing their statutes to determine which changes they must make, particularly 
with respect to the external appeals process and rate review requirements. Some 
States are taking a wait-and-see attitude pending resolution of the challenge to the 
constitutionality of the law. 

For enforcement purposes, early State efforts have been centered on the form re- 
view process. Health insurers are required to file the contract, or “form,” of each 
policy that they sell with State regulators, who then review the form to ensure that 
it meets all requirements of State law and regulation. As these forms are filed, regu- 
lators have been verifying that every policy sold in the State meets all applicable 
early implementation provisions. This process has been expedited through the use 
of a regulatory checklist, developed by the NAIC, that eacb insurer must complete 
identifying where in eacb policy the relevant language compl3dng with PPACA is lo- 
cated. Even with this assistance, conducting the form review necessary to imple- 
ment these provisions was a Herculean task for the dedicated regulators in my de- 
partment and in those of every State around the country, as we worked to ensure 
that health insurance policies sold or renewed reflect the applicable provisions re- 
quired by the law. In addition. State regulators are monitoring consumer complaints 
to ensure that insurers are living up to the amended terms of their policies and are 
providing the benefits that they have promised to policyholders, and taking action 
where necessary. 


EARLY IMPLEMENTATION CHALLENGES 

While we at the State level have done our very best to ensure that implementa- 
tion of these provisions is accompanied by as little disruption as possible, some un- 
intended consequences have arisen over the past year, posing some challenges for 
regulators. 

The first of these challenges arose in response to the provision prohibiting the ap- 
plication of preexisting condition exclusions to children under the age of 19. Because 
preexisting condition exclusions were redefined to include denials of coverage, this 
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provision has, in effect, required guaranteed issue of coverage for children. In re- 
sponse, some or all insurers in most States ceased new sales of individual market 
policies only to children, creating a situation where a parent whose employer does 
not offer family coverage is unahle to purchase coverage for his or her children. In 
most cases, insurers continue to issue coverage to children as part of a family policy. 

States have attempted to deal with this issue in two ways. First, they have issued 
regulations creating open enrollment periods in an effort to limit the ability of con- 
sumers to wait until children become sick before purchasing coverage for them. On 
October 13, HHS issued guidance clarifpng that — subject to State law — insurers 
could limit their sales of child-only individual market plans to these open-enroll- 
ment periods. The second strategy that some States have adopted has been to re- 
quire, through legislation, regulations, or sub-regulatory guidance, that carriers in 
the individual market continue offering child-only coverage. These strategies have 
been met with var3ring degrees of success in different States. State regulators re- 
main vigilant with respect to the availability of child-only coverage and will con- 
tinue to search for ways to implement this provision in a way that minimizes dis- 
ruption of the marketplace. 

A second challenge involves restrictions on annual limits. There was initially some 
concern among State policymakers that the law’s restrictions against low annual 
limits on benefits might interfere with State programs that either require or encour- 
age insurers to offer more limited benefit packages that are more affordable to 
Americans who are currently priced out of the insurance market. Until 2014, when 
subsidies are made available to those under 400 percent of the Federal poverty 
level, the loss of these programs could have the unintended consequence of increas- 
ing the numbers of the uninsured in those States. We were glad to see the creation 
of a process for States to apply for waivers that will allow these programs to con- 
tinue until subsidies are available. Four States have applied for — and been grant- 
ed — waivers for these types of programs. 

It is critically important, however, that we maintain an environment that pro- 
motes coordinated and collaborative enforcement of the annual limits provision. The 
information available to State regulators regarding annual limits waivers has so far 
been limited to the name of the insurer, the policy’s effective date, and the number 
of affected enrollees. To effectively enforce this provision, however, we will need 
more granular information about the waivers that will tell us which policies sold 
by these insurers have been granted waivers, and look forward to working with 
HHS to resolve this issue. 

A third concern involves the Federal medical loss ratio (MLR) and rebate pro- 
gram. Many States have been working with HHS to pursue adjustments to the MLR 
requirements in their individual markets, as allowed under the law. Last week we 
were pleased to see that the State of Maine was granted a 2-year adjustment, with 
a possible third year extension, to the MLR for its individual market. While we un- 
derstand the need for the review process to be grounded upon solid data, several 
States have expressed frustration over the amount and relevance of specific data re- 
quested as part of the application process. State Insurance Departments are already 
stretched by the implementation process, and gathering large amounts of data that 
are not readily available and that does not necessarily provide meaningful insight 
causes additional strain. 

A final issue is education of the public. In addition to the hard work that regu- 
lators have been engaged in to implement this legislation in a way that minimizes 
market disruptions, we have been engaged in an ongoing effort to educate the resi- 
dents in the States about the changes that are going into place. Even before we 
started implementing this law, health insurance was a complicated and daunting 
topic for the vast majority of consumers. All States and territories have dedicated 
resources to educate and assist consumers and carriers as the law is implemented. 
Passage of PPACA and the subsequent implementation process have made con- 
sumer education all the more critical. Thirty-five States, the District of Columbia, 
and four U.S. territories have been awarded consumer assistance grants from HHS 
to educate consumers and to address their inquiries and complaints, though again, 
there has been some concern about the volume, type and relevance of the data re- 
quired under the grant. 


NEXT STEPS FOR STATES 

The majority of our current efforts are directed towards planning and establish- 
ment of State Health Insurance Exchanges. Kansas, along with 48 other States, the 
District of Columbia, and all of the U.S. territories, were awarded a $1 million Ex- 
change Planning Grant at the end of September, which we are using to conduct an 
analysis of our health insurance marketplace and the work that would be necessary 
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to develop and operate an Exchange in our State. We are now beginning the process 
of preparing to apply for an Establishment Grant that will allow Kansas to begin 
doing more extensive work to actually put the Exchange into place. 

The State of Kansas was also fortunate to receive an Early Innovator Grant that 
will support some of the information technology work that must be done to get our 
Exchange up and running. Funds that we receive under this grant will be used to 
develop technology that will enable a single-door, end-to-end solution by extending 
the new Kansas Medicaid/CHIP eligibility system and integrating it with the Kan- 
sas Health Insurance Exchange. Under the terms of this grant, we will make this 
technology available to other interested States and are in preliminary discussions 
with the State of Missouri to partner on an Exchange and other aspects of this ini- 
tiative. Depending on the interest of other States, we may also explore the possi- 
bility of creating a “cloud” solution for other States to have their own version of one 
or more of these healthcare applications. 

Most States are engaged in the process of developing legislation to authorize the 
creation of an Exchange and putting in place the administrative structure that will 
do the bulk of the Exchange implementation work. In order to guide this process, 
the NAIC has developed the American Health Benefit Exchange Model Act, which 
provides a basic framework for States to use when developing authorizing legisla- 
tion. It was our goal in drafting this model to preserve the flexibility for each State 
to develop an Exchange that is tailored to its needs and preferences while meeting 
the minimum Federal guidelines. For this reason, while it identifies many of the 
areas where States may customize the model, it does not prescribe what a State 
should do. To fill the gap. State regulators, through the NAIC, are developing a se- 
ries of white papers to provide State policymakers with additional information about 
some of these choices and associated issues. These papers will cover such topics as 
Exchange governance and financing; adverse selection threats; the importance of 
maintaining the role of agents, and exploring that in relation to the role of Naviga- 
tors; additional Exchange functions; and interactions between the Exchange and a 
State’s Medicaid and CHIP programs. We expect to finalize the first round of these 
papers by the end of this month. 

As I mentioned, there is a fair amount of flexibility in PPACA when it comes to 
Exchange development, something that we advocated while this law was developed. 
Taking advantage of this flexibility, the first question most States are first consid- 
ering is what policy goals they would like their Exchange to accomplish. Many 
States are looking to create a transparent marketplace to simplify the process of 
purchasing insurance coverage while providing consumers with the information they 
need to make informed comparisons between various options. This is the so-called 
“Utah model.” Other States are considering using the Exchange to selectively con- 
tract with health insurance carriers in order to negotiate directly on behalf of con- 
sumers — the “Massachusetts model.” This decision will help determine many of the 
other questions that States must answer in establishing their Exchanges. 

There is also flexibility for States in the governance structure that they choose 
to establish. They have the option of housing the Exchange in an existing State 
agency (most likely the Insurance Department or Medicaid agency), a new agency, 
a quasi-governmental body, or a nonprofit entity established by the State. Each of 
these options has advantages and disadvantages associated with it, and one or an- 
other of them may be more appropriate to realize the specific policy goals set by 
the State. 

Finally, there are additional functions that a State may wish the Exchange to per- 
form for consumers. Some States may wish to require insurers participating in the 
Exchange to provide additional information to consumers about various aspects of 
their operations or benefits, while others may want to leverage creation of the Ex- 
change to create an all-payer claims database that will provide valuable data on 
patterns of coverage and health care utilization in the State. Still others may choose 
to require insurers to offer additional levels of coverage beyond the gold and silver 
plans required by PPACA as a condition of participation. It should be noted that 
States will have the option of adding new functions in future years; they do not need 
to be included by January 2014. 

CHALLENGES IN ESTABLISHING EXCHANGES 

Despite all of this flexibility, significant challenges remain. Foremost among these 
is time. January 1, 2014 is less than 3 years away, and States must have made suf- 
ficient progress towards establishing an Exchange by January 2013 for the Sec- 
retary to certify that they will meet the deadline. While that may seem like a lot 
of time, it is not, and States are working hard to stay on target to allow consumers 
to purchase coverage by late 2013 that will become effective when the ball drops 
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in Times Square ringing in 2014. While we have received some guidance from HHS 
that has been useful in taking some initial steps, the sooner we receive more de- 
tailed regulatory guidance the easier our tasks will be. I understand that this will 
be forthcoming in the next few months, and our members look forward to receiving 
it. 

Guidance on the contents of the essential health benefits package, which will most 
likely be arriving in the first half of next year, will be a crucial piece of information 
for many States looking at benefit requirements for qualified health plans sold in 
the Exchanges. This information will be very important for carriers as they prepare 
to incorporate benefits into the coverage they sell and as they plan to offer coverage 
in the Exchanges. It will greatly impact premiums and the cost of subsidies. 

States must make sure that they have sufficient resources to develop and estab- 
lish Exchanges. Federal establishment grants are absolutely essential in this re- 
gard. Without them, in our current fiscal climate, it is unlikely that we would be 
able to put these programs into place and would be forced to allow the Federal Gov- 
ernment to operate them for us. We are working hard to be good stewards of the 
Federal funds we receive and to use them as efficiently as possible, but there will 
likely be some additional costs that States must cover on their own, and after 2014 
each Exchange must be self-sustaining. 

One of the more daunting challenges that we will face in getting an Exchange up 
and running will be the development of critical information technology systems and 
infrastructure. These systems will have to interact with State Medicaid eligibility 
systems, many of which are decades old and will require a substantial investment 
to work with the newer Exchange systems, as well as Federal systems at the De- 
partments of Health and Human Services, Treasury, Homeland Security, the Inter- 
nal Revenue Service, and the Social Security Administration. As I mentioned ear- 
lier, Kansas has received an Early Innovator Grant to perform some of this work, 
and we look forward to sharing it with other States as they move forward in estab- 
lishing their Exchanges. 

GENERAL IMPLEMENTATION CHALLENGES 

Finally, I would like to briefly discuss some of the more general implementation 
challenges that we are working on. Adverse selection is a major concern in any 
health reform effort. While Congress was attentive to this issue in designing 
PPACA, there are still some potential sources of adverse selection that we are 
watching very closely. Perhaps the largest open question regarding adverse selection 
will be the effectiveness of the individual mandate. There is also concern that the 
expansion of the small group market to include businesses with 51-100 employees 
could encourage a significant portion of these businesses to self-insure if they have 
a younger and healthier workforce and do not wish to subsidize businesses with 
older and sicker employees through an insurance risk pool. If their level of claims 
begins to rise, they could then return to the fully insured small group market in 
order to share this increased level of risk with others. This dynamic could cause the 
cost of coverage for small employers to rise. 

We are concerned that changes to the regulations governing a health insurance 
plan’s grandfathered status could exacerbate the risk of adverse selection and com- 
plicate State enforcement of PPACA’s market reforms. These changes will allow a 
group health plan to maintain its grandfathered status even though it has pur- 
chased a new health insurance policy. Again, we expect that businesses with young- 
er and healthier workforces will disproportionately take advantage of this option, as 
the current rules are more advantageous to them than those that will take effect 
in 2014. Because PPACA prohibits grandfathered plans from being pooled together 
with non-grandfathered plans, this could exacerbate any adverse selection that oc- 
curs in the small group market. State regulators are concerned that allowing a 
group health plan to maintain its grandfathered status after purchasing new cov- 
erage will create a secondary market for grandfathered coverage that could encour- 
age fraud and will make it difficult for State regulators to easily determine whether 
or not a plan is exempt from PPACA reforms. 

A third potential problem area could arise if Multi-State Plans, which will be sold 
alongside other plans in the Health Insurance Exchanges, are allowed to operate 
under rules that are significantly different from those that govern their competitors. 
If they are, we are concerned that they could cherry-pick the best risks and that 
their enrollees could unwittingly be left without important consumer protections 
provided by State law. We have had some initial discussions with the Office of Per- 
sonnel Management, which is very much aware of this potential pitfall and is work- 
ing to address it. We will, however, continue to watch this issue very closely. State 
regulators have testified before the Consumer Operated and Oriented Plan (CO-OP) 
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Advisory Board against reducing solvency and consumer protection requirements on 
these new plans. They must play by the same rules as other carriers that are simi- 
larly situated or consumers could be harmed. 

Fourth, any time major changes to health insurance markets are implemented we 
watch carefully for market disruption and do our best to minimize that disruption. 
If large numbers of carriers exit the marketplace, particularly prior to 2014, com- 
petition will suffer and availability of coverage may become a concern. Thus far we 
have not seen empirical data indicating a major market exit, though we will remain 
watchful for problems that might arise. 

Finally, as I have noted in my previous testimony before this committee, the suc- 
cess of this entire enterprise depends upon bringing health care costs under control. 
Health insurance premiums are largely a reflection of the underlying cost of care 
and levels of utilization. While PPACA contains numerous provisions designed to 
start moving the system towards lower costs and higher quality care, it is not yet 
clear to us how effective those measures will be. Continued attention by this com- 
mittee and policymakers at the local. State, and Federal levels will be necessary to 
tackle this formidable challenge. 

Thank you again for the opportunity to testify here today. I appreciate the com- 
mittee’s recognition of the States’ crucial role in implementing this law and reiterate 
my offer of assistance going forward. I look forward to any questions you might 
have. 

The Chairman. Thank you very much, Ms. Praeger. 

Dr. Sharfstein. 

STATEMENT OF JOSHUA M. SHARFSTEIN, M.D., SECRETARY, 

MARYLAND DEPARTMENT OF HEALTH AND MENTAL HY- 
GIENE, BALTIMORE, MD 

Dr. Sharfstein. Good morning Chairman Harkin, Ranking 
Member Enzi, Senator Mikulski, Senator Hatch, Senator Alex- 
ander. 

Thank you for this opportunity to discuss Maryland’s implemen- 
tation of the Affordable Care Act. 

Our Governor, Martin O’Malley, has stated, with public and pri- 
vate innovation, Maryland is implementing the Affordable Care Act 
to stren^hen coverage, improve health, and support our competi- 
tiveness in the global economy. 

In my testimony, I will provide some background on Maryland’s 
health care and health insurance system, describe the State’s im- 
plementation of the Affordable Care Act to date and the key reform 
efforts underway, and discuss the next steps for the Health Benefit 
Exchange in Maryland. 

To understand the impact of health care reform in Maryland, it 
is helpful to have a little bit of background of the State’s health 
care system. Our system includes Insurance Regulatory Oversight, 
including review of rates where they are permitted. Our current re- 
view is not a public process and is not as robust as we would like 
it; and we’re using a grant from the Affordable Care Act to make 
it more public and to strengthen it. 

We have a small business market that’s community rated, which 
means that small businesses can get insurance based on factors 
such as age of their employees and not the health status of their 
employees. 

We have nearly 400,000 individuals working for more than 
47,000 small businesses in this market right now. 

Our individual market is not guaranteed issue. That means if 
somebody has pre-existing conditions they can be excluded from the 
individual market. We have about 160,000 Marylanders in the indi- 
vidual market. 
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We gave a high-risk pool that was created in 2002. It has more 
than 20,000 Marylanders in it; and we have the Nation’s only all- 
payer hospital rate setting system. 

Our State sets hospital rates so that all payers, public and pri- 
vate, pay the same fees at the same hospital. This has given us 
some unique opportunities I’ll talk about later. 

In the last few years Maryland has expanded access to health 
care in several important ways and expanded access to dental care. 

Despite this progress, about 13 percent of Maryland residents re- 
main uninsured, representing more than 700,000 people. In addi- 
tion, there are significant increases in the cost of coverage that 
threaten employer-based system of care. 

A Commonwealth Fund study found that the average premium 
for family coverage for private sector employers rose nearly 50 per- 
cent from 2003 to 2009 in the State of Maryland. 

Let me switch to the implementation of the Affordable Care Act 
to date. A number of provisions have taken effect nationally and 
are having a tangible, positive impact in Maryland. These include 
allowing young adults to stay on their parents’ insurance until age 
26; seniors in Maryland are receiving additional assistance to close 
the donut hole, which is basically closed when you combine the 
Federal and the State assistance; children can access health insur- 
ance without being declined for pre-existing conditions — and we 
have two plans offering child-only policies in the State; insurers 
have to abide by the new medical loss ratio requirements; and 
small employers can access new tax credits for coverage. And just 
a couple days ago I was at a great press conference with small 
business leaders and insurance brokers, and we announced in 
Maryland that any small business can text with their phone the 
word health to 877877 and someone will call them back and talk 
to them about tax credits. We have a Web site and a radio cam- 
paign as well. 

In addition, we have received support, as I mentioned, to 
strengthen our high-risk pool and our review of insurance rates. 

In terms of other reform efforts in Maryland the morning after 
President Obama signed the Affordable Care Act into law. Gov- 
ernor O’Malley established a Health Care Reform Coordinating 
Council to oversee State implementation. This Council has held 
more than 30 public meetings and received hundreds of comments 
from physicians, hospitals, payers, unions, public and mental 
health advocates, brokers, patients, and lawmakers. 

As part of its work, the Council asked a nonpartisan healthcare 
think tank at the University of Maryland in Baltimore County to 
provide an independent analysis of reform’s impact on our State 
budget. This analysis found that successful implementation will re- 
sult in a net savings of about $853 million to the Maryland State 
budget over the next 10 years. 

The analysis also found that after the first decade these savings 
begin to decline, underscoring the imperative that the State make 
progress on bending the cost curve. 

As part of its preparation implementation, the Council reviewed 
a number of innovative efforts already underway to control costs in 
Maryland. These are detailed in my testimony and I’m not going 
to go into detail; but I will say we have some terrific public, private 
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initiatives on quality such as a hand hygiene initiative. We have 
an effort to reduce preventable hospital complications where the 
hospitals with the most complications pay money to the hospitals 
with the least. We rank them, and you can go to the Web site and 
see. 

We have some of the most interesting payment reform efforts 
where our goal is pay for value and not volume of hospital care 
using our all-payer rate system. We are establishing patients at 
our medical homes to incentivize efficient care. We’re expanding 
health information technology with more than 400 primary physi- 
cians already signed up in a State health information exchange un- 
derway. 

And, we’re integrating the health care system in our public 
health planning to really focus on prevention. 

Each of these efforts will support effective implementation of the 
Affordable Care Act and the long-term sustainability of our health 
care system. 

Maryland has also set in motion key steps that will lead to a suc- 
cessful program for health benefit exchange for individuals and 
small businesses. 

Our goal is a transparent and competitive market. 

And, let me just say, we want the companies to compete to pro- 
vide high quality cost-effective care to people in Maryland. We 
don’t want them to compete against each other on who can cut out 
which benefits. We don’t want families to have to decide or have 
to choose between my child’s health condition and my mom’s health 
condition. 

That’s why the Essential Benefits Package is a very important 
part of reform. If there’s not consistency in what’s offered, then the 
plans will compete on the wrong things; they will compete on what 
they can offer, making horrible choices for families, instead of 
doing a good job to serve people who really need care. 

The Administration has introduced legislation in the State’s Gen- 
eral Assembly that lays the foundation for the development of the 
Exchange by establishing its governance structure and setting forth 
the core duties and functions mandated by the Affordable Care Act. 
When enacted, it will establish the Exchange as a public corpora- 
tion, governed by a board with three State officials and six non- 
governmental members. 

We have a number of key projects set out in legislation for the 
coming year, including analyzing a number of the tasks of the Ex- 
change that are left to State discretion, including whether we 
should have one exchange or two for individual and small busi- 
nesses; how we will hire navigators. 

The role of insurance producers play a critical role in our State. 
There are a lot of interesting things to be done this year. We will 
also, with our innovative grant, be developing some essential tech- 
nical components of the Exchange. 

I’m going to conclude by saying that Maryland is implementing 
the Affordable Care Act. 

Recently, our Lt. Governor delivered a keynote address in which 
he said that we see this as a law — we see this law as an oppor- 
tunity to change the face of our health care system, to better sup- 
port the vitality and strength of our families, businesses, and com- 
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munities, to expand wellness and prevention, to reduce hospital re- 
admissions and preventable complications, to expand health infor- 
mation technology, and to address health disparities and chronic 
disease. 

He concluded that Maryland intends to seize the moment and 
use the tools provided by the Affordable Care Act to build a better 
future for our State. 

Thank you, and I look forward to your questions. 

[The prepared statement of Dr. Sharfstein follows:] 

Prepared Statement of Joshua M. Sharfstein, M.D. 

Summary 

BACKGROUND 

Maryland’s health care system includes an individual market, a small business 
market, a high-risk pool, insurance regulatory oversight, and a unique all-payer sys- 
tem for hospital rates. In recent years, the State has expanded access to health in- 
surance through tax credits, public programs, and insurance changes. 

Nonetheless, about 13 percent of Maryland residents remain uninsured, and sig- 
nificant increases in the cost of coverage continue to threaten employer-based health 
insurance in the State. 

Maryland intends to use the tools provided by the Affordable Care Act to address 
challenges in access, cost, and quality. 

IMPLEMENTATION OF THE AFFORDABLE CARE ACT 

Maryland has seen the successful implementation of a number of Affordable Care 
Act provisions, including provisions benefiting young adults, seniors, children, and 
small businesses. 

The morning after President Obama signed the ACA into law, Governor Martin 
O’Malley established the Health Care Reform Coordinating Council. The Council 
has held more than 30 public meetings and received hundreds of comments from 
physicians, hospitals, payers, unions, public and mental health advocates, brokers, 
patients, and lawmakers. 

As part of its work. Council asked a non-partisan healthcare think tank to provide 
an independent analysis of reform’s impact on our State budget. This analysis esti- 
mated that successful implementation will result in net savings of $853 million by 
2020 . 

The Council reviewed a number of innovative efforts already underway to control 
costs in Maryland, including implementing public-private initiatives on quality, re- 
ducing preventable hospital complications, implementing payment reform, estab- 
lishing patient-centered medical homes, expanding health information technology, 
and integrating the health care system in public health planning. Each of these ef- 
forts will support effective implementation of the Affordable Care Act and the long- 
term sustainability of our health care system. 

THE HEALTH BENEFIT EXCHANGE 

Maryland has set in motion key steps that will lead to a successful program for 
individuals and small businesses. The O’Malley Administration has introduced legis- 
lation in the State’s General Assembly that lays the foundation for development of 
Maryland’s Exchange by establishing its governance structure and setting forth the 
core duties and functions mandated by the Affordable Care Act. Maryland is also 
working to develop some of the essential technical components of the exchange. 


MARYLAND’S IMPLEMENTATION OF THE AFFORDABLE CARE ACT 

Good morning Chairman Harkin, Ranking Member Enzi and members of the com- 
mittee. Thank you for this opportunity to discuss Maryland’s implementation of the 
Affordable Care Act. 

Governor Martin O’Malley has stated, 

“With public and private innovation, Maryland is implementing the Afford- 
able Care Act to strengthen coverage, improve health, and support our competi- 
tiveness in the global economy.” 
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In my testimony, I will provide some background on Maryland’s health care and 
health insurance system, describe the State’s implementation of the Affordable Care 
Act to date and the key reform efforts underway, and discuss the next steps for 
Maryland’s Health Benefit Exchange. 

MARYLAND’S HEALTH CARE SYSTEM 

To understand the impact of health care reform in Maryland, it is helpful to un- 
derstand some important elements of the State’s health care system. These include: 

• Insurance Regulatory Oversight. When a carrier proposes to sell a health insur- 
ance policy in Maryland, the policy form and the proposed rates must first be filed 
with the Maryland Insurance Administration and then approved by the Insurance 
Commissioner. Although the standard varies slightly for nonprofit health service 
plans, HMOs and insurers, generally premium rates may not be excessive, inad- 
equate or unfairly discriminatory. 

• The small business market. In 1993, Maryland’s small group market reforms re- 
quired the Maryland Health Care Commission to develop a comprehensive, stand- 
ardized set of benefits with cost sharing. Plans are guaranteed issue with commu- 
nity rating modified for age, family composition, and geographic location; riders may 
be purchased that increase the benefits or reduce the cost sharing. The State pro- 
vides premium tax credits to small employers with fewer than 20 employees and av- 
erage wage of less than $50,000 who have not offered insurance in the past year. 
Private third-party administrators work closely with insurers to offer additional 
benefits to small employers. The market now provides coverage to nearly 400,000 
individuals working for more than 47,000 small businesses. ^ 

• The individual market. Maryland’s individual market is not guaranteed issue, 
so insurers are permitted to deny coverage to applicants with preexisting conditions. 
Approximately 160,000 Marylanders obtain health insurance through this market. 

• The high-risk pool. In 2002, Maryland established a high-risk pool, the Mary- 
land Health Insurance Plan (MHIP), funded by a hospital assessment. MHIP now 
covers approximately 20,000 residents who cannot obtain coverage through the indi- 
vidual market because of a preexisting medical condition. MHIP Plus provides addi- 
tional premium subsidies for low income residents.^ 

• The all-payer hospital rate setting system Maryland is the only State in the 
country that sets hospital rates so that all payers, public and private, pay the same 
fees at the same hospital. The independent Health Services Cost Review Commis- 
sion determines the rates at each hospital based on how much uncompensated care 
the hospital provides, the local labor market, and other factors. This “all-payer” ap- 
proach allows the State to create incentives for cost savings, rather than cost shift- 
ing. It is an important reason why the cost of a Maryland hospital admission has 
moved from 26 percent above the national average in 1976 to more than 3 percent 
below the national average hy 2009. ^ 

Maryland has also expanded access to health care in several different ways over 
the last 5 years. In July 2006, Maryland established a Medicaid waiver program 
that provides primary care access and prescription drug benefits to low-income indi- 
viduals. In 2007, the State expanded Medicaid coverage to parents and strengthened 
the package of benefits in our waiver program. Maryland also allowed young, de- 
pendent adults up to age 25 to stay on their parents’ insurance and took action to 
close the donut hole for seniors. 

After a young boy tragically died in Prince George’s County from a tooth infection, 
Maryland took a number of steps to expand access to timely dental care. Significant 
improvement has followed, and last year, Maryland was one of just six States in 
the Nation to receive an A grade for oral health from the Pew Charitable Trusts."* 

Despite this progress, approximately 13 percent of Maryland residents remain un- 
insured, representing more than 700,000 people.® In addition, significant increases 
in the cost of coverage continue to threaten employer-based health insurance. A 
Commonwealth Fund report found that the average premium for family coverage of- 


*See http:llmhcc.maryland.govlsmallgrouplsnmllemployer.html for additional information 
on Maryland’s small group market. 

^See http:! ! www.marylandhealthinsuranceplan.state.md.us I for more information on the 
Maryland Health Insurance Plan. 

^See http:j I www.hscrc.state.md.us t for more information on the Health Services Cost Review 
Commission. 

*Pew Charitable Trusts. The Cost of Delay: State Dental Policies Fail One in Five Children. 
February 2010. http: ! / www.pewtrusts.org ! uploadedFiles / Cost of Delay web.pdf. 

^Maryland Health Care Commission. Coverage in Maryland through 2009. January 2011. 

http:! ! mhcc.maryland.gov I health insurance ! insurance coverage ! insurance report 2009 

20110120.pdf. 
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fered by private sector employers in Maryland rose from $9,217 in 2003 to $13,833 
in 2009, an increase of 50 percent.® 

Maryland intends to use the tools provided by the Affordable Care Act to address 
challenges in access, cost, and quality. 

IMPLEMENTATION OF THE AFFORDABLE CARE ACT TO DATE 

To date, a number of provisions of the Affordable Care Act have taken effect na- 
tionally and are having a tangible, positive impact on the health and well-being of 
Maryland citizens. These include: 

• Young adults can stay on their parents’ insurance until age 26; 

• Seniors can receive additional assistance in closing the donut hole; 

• Children can access health insurance without being declined for preexisting con- 
ditions; 

• Insurers must abide by new medical loss ratio requirements, standardizing the 
amount of premium dollars that must be spent on health care;'^ and 

• Small employers can access new teix credits for coverage. 

In addition, Maryland has received additional support under the Affordable Care 
Act to strengthen the review of insurance rates, provide additional support for 
MHIP, and implement public health programs to prevent illness. 

REFORM EFFORTS UNDERWAY IN MARYLAND 

The morning after President Obama signed the ACA into law. Governor Martin 
O’Malley established the Health Care Reform Coordinating Council to oversee State 
implementation of the Affordable Care Act. 

Through the end of last year, the Council held more than 30 public meetings and 
received hundreds of comments from physicians, hospitals, payers, unions, public 
and mental health advocates, brokers, patients, and lawmakers. The Council pre- 
sented a report in January with 16 recommendations reflecting this public input. 
The recommendations cover the full range of topics critical to effective implementa- 
tion of the ACA, such as entry into coverage, the safety net, and the health care 
workforce. The Council and a new Governor’s Office of Health Care Reform will con- 
tinue coordination and oversight of the State’s implementation of these rec- 
ommendations. I have attached this report to my testimony. 

As part of its work. Council asked a non-partisan healthcare think tank at the 
University of Maryland in Baltimore County to provide an independent analysis of 
reform’s impact on our State budget. This analysis found that successful implemen- 
tation will result in estimated net savings of $853 million over the next 10 years. 
The major components of Maryland’s savings include an increase in Federal assist- 
ance for key populations, revenue from phasing out Maryland’s high-risk pool, an 
increase in revenue from existing premium assessments on commercial insurance 
products, and partial reductions in State funding for safety net programs. 

The analysis also found that after the first decade, these savings begin to decline, 
underscoring the critical imperative that the State make progress on bending the 
cost curve. 

As part of its assessment in preparation for ACA implementation, the Council re- 
viewed a number of innovative efforts already underway to control costs in Mary- 
land. These include: 

Implementing publie-private initiatives on quality. The Maryland Health Quality 
and Cost Council, a public-private partnership led by the Lt. Governor, has devel- 
oped statewide initiatives on hand hygiene, blood wastage, hospital-acquired infec- 
tions, and workplace health.® 

Redueing preventable hospital eomplications. Maryland is using the only all-payer 
hospital rate system in the country to collect reliable data on every hospital admis- 
sion, which it can then use to create payment incentives to reduce preventable com- 
plications. In fiscal year 2010, the rate-setting Commission identified nearly 50,000 


®The Commonwealth Fund. State Trends in Premiums and Deductibles, 2003-09. Dec. 2, 
2010. http:! i wwiv.CQmmonwealthfund.org i I media I Files I Publications I Issue%20Brief 1 2010 / 
Dec j 1456 Schoen state trends premiums deductibles 20032009 ib v2.pdf. 

"^Maryland’s existing MLR for the commercial group market was similar to the standard in 
the Affordable Care Act, and the MLR for the individual market was less than the Affordable 
Care Act standard. Maryland did not request a waiver because the data did not support a con- 
clusion that the new medical loss ratio target in Maryland would disrupt the individual market. 
To date, no carrier has indicated its intent to withdraw, and the acting Insurance Commissioner 
believes the market is adjusting to the new medical loss ratio. 

®See http:/ ldhmh.maryland.gov jmhqccl for more information on the Maryland Health Qual- 
ity and Cost Council. 
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potentially preventable complications that cost our system approximately $522 mil- 
lion. Ranking hospitals by rates of complications, the Commission then redistributed 
$4 million from the hospitals with more preventable complications to those that had 
fewer. Since this process began, rates of preventable complications have declined 
substantially across the board — approximately 12 percent from 2009 to 2010 for an 
annual cost savings of $62.5 million.® 

Implementing payment reform. Maryland is also using the State’s unique all-payer 
rate setting system to pay for value, rather than volume. For example, we are ex- 
panding the bundle of payments to hospitals to include both admissions and re-ad- 
missions over a 30-day period. Twenty five of the State’s forty-six hospitals are 
choosing this payment structure, which will provide incentives to reduce unneces- 
sary re-hospitalizations. An additional 10 community hospitals with annual reve- 
nues of approximately $1.4 billion have volunteered to operate under global budgets, 
which provide incentive to reduce unnecessary admissions, re-admissions, and emer- 
gency department visits. In response to this incentive, one hospital is expanding its 
outpatient program for diabetes by hiring another endocrinologist. Another is plan- 
ning to create multidisciplinary teams to plan for discharge and post-discharge care. 
As hospitals innovate, we will capture their best practices and share them through- 
out our system. 

Establishing patient-centered medical homes. Maryland passed legislation in 2010 
to create a pilot program involving multiple payers, 60 practices, more than 340 pro- 
viders and 250,000 patients. Under the program, which is overseen by the Maryland 
Health Care Commission, primary care doctors receive extra funding to support 
comprehensive care for patients and share in the savings from better coordinated 
and higher quality care. The State’s largest private insurer, CareFirst, is also 
launching a major medical home project across the State. 

Expanding health information technology. Maryland has established a Health In- 
formation Exchange to allow for the exchange of information between community 
providers and hospitals across the State. An independent nonprofit called the 
Chesapeake Regional Information System for our Patients (CRISP) is facilitating 
physicians’ access to health information technology. More than 400 primary care 
doctors have already joined. 

Integrating the health care system in public health planning. Maryland is devel- 
oping a State Health Improvement Plan around specific health outcomes. Critical 
to this plan will be efforts to prevent unnecessary illness and cost. Beginning this 
summer, regional planning will bring together public and private efforts to address 
key health challenges and disparities across the State. 

Each of these efforts will support effective implementation of the Affordable Care 
Act and the long-term sustainability of our health care system. 

NEXT STEPS FOR MARYLAND’S HEALTH BENEFIT EXCHANGE 

The Health Benefit Exchange provides a mechanism for organizing the health in- 
surance marketplace to help consumers and small businesses shop for coverage in 
a way that permits easy comparison of available plan options based on price, bene- 
fits, and quality. It also provides access to Federal subsidies and tax credits. Mary- 
land has set in motion key steps that will lead to a successful program for individ- 
uals and small businesses. 

The Administration has introduced legislation in the State’s General Assembly 
that lays the foundation for development of Maryland’s Exchange by establishing its 
governance structure and setting forth the core duties and functions mandated by 
the Affordable Care Act. When enacted, it will establish the Exchange as a public 
corporation, governed by a board with three State officials and six nongovernmental 
members. Over the next year, the Exchange will hire initial staff and analyze key 
strategic decisions for Maryland’s Exchange, including whether to create a separate 
exchange for the small group market; whether to engage in selective contracting; 
and how to design the navigator program. The Exchange will also evaluate how to 
build upon existing resources in the State, including insurance producers, third 
party administrators, health care advocates, and other relevant entities, to execute 
the required functions of the Exchange. The Exchange will make recommendations 
on these issues and others by early 2012. 

Last month, Maryland was awarded an Innovator Grant of $6.2 million to develop 
several of the essential technical components for the Exchange, including the auto- 
matic confirmation of income and citizenship eligibility. The goal is to develop a 
seamless portal for individuals, small businesses and others to access coverage. Our 


®See http:! ! www.hscrc.state.md.us Unit gi MHAC.cfm for more information on efforts to re- 

duce preventable complications in Maryland hospitals. 
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proposal is based upon a successful eligibility pilot program currently underway in 
the State, and our goal is to develop an IT solution that will be compatible with 
a wide range of legacy eligibility systems. States including Arizona, Indiana, Cali- 
fornia, West Virginia, and Oregon provided letters of support for this application 
and will be collaborating with us as this effort moves forward. 

CONCLUSION 

Maryland is implementing the Affordable Care Act. Recently, Lt. Governor An- 
thony Brown delivered a keynote address in which he stated that the law provides 
the 

“opportunity to change the face of our health care system to better support the 
vitality and strength of our families, businesses, and communities ... to ex- 
pand wellness and prevention ... to reduce hospital re-admissions and pre- 
ventable complications ... to expand health information technology . . . and 
to address health disparities and chronic disease.” 

He concluded: “Maryland intends to seize the moment and use the tools provided 
by the Affordable Care Act to build a better future for our State.” 

The Chairman. Thank you, Dr. Sharfstein. 

Speaker Clark, welcome back to the committee. Please proceed. 

STATEMENT OF THE HON. DAVID CLARK, 

UTAH STATE REPRESENTATIVE 

Mr. Clark. Thank you very much. Senator Harkin, Senator Enzi 
and my own Senator, Senator Hatch, and other Honorable Mem- 
bers of the distinguished committee. 

Two years ago, I appeared before you to report how Utah’s health 
reform efforts might inform the national health care debate. Since 
then, Utah has been moving forward to develop health insurance 
exchanges that is part of an overall strategy to inject elements of 
consumerism, information, choice, and accountability into health 
care, all with the goal of improving health status by increasing the 
availability of high-quality, affordable health insurance. I would 
like to report on these efforts and suggest some additional lessons 
that might be considered as implementation of the Affordable Care 
Act unfolds. As you know, Utah created the second of only two op- 
erating exchanges in the Nation. 

We are indebted to our friends in Massachusetts who created the 
first exchange and were willing to teach us from their experience. 
I commend Congress for attempting to learn from both States. I am 
confident, however, that there is still much to learn from all 50 
States and the Federal Government’s work to implement the ACA. 

We are moving into unchartered territory. Next week will mark 
1 full year since the Affordable Care Act was signed into law. Dur- 
ing the past week — excuse me — during the past year. States, led by 
officials from both sides of the aisle, have implored Members of 
Congress and the Administration to allow significant State flexi- 
bility on issues ranging from public programs to the State health 
insurance exchanges. Although the language of the ACA is quite 
prescriptive, it does not specify everything. My plea to you today 
is for help to ensure that as the ACA is implemented, that the U.S. 
Department of Health and Human Services uses a light touch and 
resists the temptation to fill too many of the missing details. Those 
missing details provide policy space for flexibility — State flexibility, 
the kind of flexibility that will allow an innovation so very nec- 
essary to accomplish the legislation’s laudable, but complex goals. 
Urging States to experiment on competing approaches to solve the 
Nation’s coverage problems, building on considerable State innova- 
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tion already underway, is far more likely to lead to real improve- 
ment than the one-size-fits-all approach currently in the ACA. 

For instance, prior to the advent of PPACA, Utah undertook a 
number of efforts aimed at reforming the health care system to bet- 
ter respond to our State’s unique business and demographic needs. 

As we gathered data to develop an accurate picture of our unin- 
sured population, we found that most of our uninsured population 
were employed and most work for small businesses, many of which 
did not offer health insurance benefits. Like most States, the vast 
majority of Utah’s businesses are small businesses, and only about 
44 percent of those small businesses were offering health insurance 
coverage. In addition, a great number of the uninsured were the 
young immortals, those b^etween the ages of 18 and 34, who are 
employed and generally in good health but who tend to view tradi- 
tional health insurance coverage as either unnecessary or too cost- 
ly. It was clear to us early on that in order to reduce the uninsured 
population we needed to find a way to make insurance coverage 
more accessible and attractive to small employers and employees of 
small business, and even to the so-called young immortals. 

To that end, we pursued changes in our insurance market that 
would provide more cost predictability for businesses, thereby cre- 
ating an incentive for employers currently offering benefits to con- 
tinue to do so, as well as creating a way for employees who are not 
offered insurance coverage to access group plans. As part of our 
health system reform efforts, Utah’s small businesses now have an 
option of using a defined contribution model for their health benefit 
offerings. 

Health care, as a defined benefit, left businesses with unpredict- 
able and ever-escalating costs. Through access to Utah’s new de- 
fined contribution market, employers can manage and contain their 
health benefit expenditures. With the creation of the Utah Health 
Exchange, Utah employees also benefit from expanded access, 
choice, and control over their health care options. 

Rather than the traditional one-size-fits-all approach inherent in 
a defined benefit model, employees can now use the defined con- 
tribution model from their employers to shop for health insurance 
tailored to their individual needs and circumstances. 

After the planning phase of 2009, and the demonstration pilot 
phase in 2010, the Utah Health Exchange is now fully operational. 
It’s worth noting that all groups participating in the pilot chose to 
renew coverage in the exchange in 2011. In addition, when the 
Utah Exchange was fully launched in September 2010, 31 addi- 
tional employer groups enrolled for coverage effective January 1, 
2010. Seventeen additional employer groups enrolled in February. 
We now have approximately 83 employer groups that are getting 
coverage through the Utah Health Exchange, bringing the total 
number of individuals covered in the Utah Health Exchange to 
more than 2,500 in our first 4 months of effective coverage in full 
launch. 

We are now running a fully-functional exchange for the small 
employer market after a 15-month pilot and various adjustments. 
Since the pilot was opened at the end of last year, small employer 
group enrollment and employers of covered life has grown on an 
average of 43 percent per month. 
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What does the Utah Health Exchange offer that hasn’t been of- 
fered before? First, in the Exchange, employees participating — em- 
ployers have an opportunity to select from the many health plans 
rather than just the one, two, or three that employers may have 
previously offered or perhaps not offered at all. 

Currently, we have over 100 insurance plans that are offered to 
small employers in the exchange. 

Second, the defined contribution arrangement. The Exchange al- 
lows health insurance benefits to provide through a defined con- 
tribution model rather than a defined benefit model, much as is 
now done in many of the retirement plans throughout the Nation. 

Employers participating in the Exchange will have to continue 
funding premiums at levels sufficient to meet existing employees’ 
participation requirements. 

And third, we will continue to develop the Exchange, to incor- 
porate some of the features required under ACA; availability of in- 
formation necessary for consumers to evaluate the performance of 
insurers in their plans, and the links to public programs. 

The Exchange will allow consumers to aggregate premium con- 
tributions from multiple employers. This includes contributions 
from multiple employers of an individual and employers from mul- 
tiple individuals within a household. 

Bear in mind that participation in the Utah exchange is 100 per- 
cent voluntary both by the insurance carriers and the employers. 
It involved no new mandates, no new regulatory features, and no 
new assessments against carriers for funding purposes. 

Perhaps most significantly — let me stress — our figures indicate 
that 20 percent of the businesses participating in our defined con- 
tribution market through the Utah Health Exchange were not pre- 
viously offering coverage; thus we can safely assume that many of 
these now covered through the exchange were previously counted 
among our uninsured population. 

An intrinsic flaw of the ACA is that it fails to unleash the poten- 
tial of States to innovate in designing reforms that respond to their 
own unique circumstances. 

Recently, in a response to the unyielding call from States for in- 
creased flexibility. Senator Ron Wyden and Senator Scott Brown 
introduced Senate bill 3958, otherwise known as the Wyden-Brown. 
The bill would accelerate, from 2017 to 2014, the date when States 
will apply to the Secretary of Health and Human Services for a 
waiver as detailed in Section 1332 of the ACA. 

If successful, a State would remain eligible to receive Federal 
dollars that would otherwise go to premiums or co-payment sub- 
sidies for plans in the insurance exchanges as well as tax credits 
for small businesses, but, instead, use that money to help fund al- 
ternative approaches to reaching coverage objectives within ACA. 

Under the provision. States would have to demonstrate to the 
Secretary that, under the State alternative, at least as many indi- 
viduals would be covered as under ACA, that the coverage was at 
least as good as was required under the ACA, and affordable to in- 
dividuals. In addition, the State proposed alternative would have 
to be budget-neutral for the Federal Government. While I applaud 
the efforts of Senators Wyden and Brown, I must point out that the 
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bill is woefully insufficient in terms of granting States meaningful 
flexibility. 

First of all, let me be clear, States were never invited to the table 
to give input on health care reform as this legislation is being 
fleshed out. It is frankly difficult for me to imagine that HHS 
would reverse its course and grant waivers to enhance or repeal 
any number of ACA provisions under the current Administration. 

The Secretary has ultimate waiver authority and it’s unrealistic, 
I think, to expect HHS to grant waivers for alternatives for which 
they disapprove. 

Second, States must still guarantee generous and expensive lev- 
els of benefits that go well beyond basic benefits. And since the 
Secretary defined what constitutes, “at least as comprehensive” is, 
a State has no guarantee that the waiver would be granted, even 
if plans for the State-proposed alternative have the same actuarial 
value as specified in the ACA. 

I think it’s worth remembering that we are, indeed, the United 
States of America, and rarely in history have States been more 
united than they have been now in this message to Washington. 
One-way flexibility is, really, no flexibility at all. 

Congress and the Administration needs to pay more attention 
than just lip service to that flexibility. 

Third, States would be unable to include other health programs 
into their waiver request. For instance, provisions associated with 
Medicaid and the SCHIP would not be waived under Wyden- 
Brown; therefore. State-based alternatives to the enormous Med- 
icaid expansion prescribed in ACA, a particular source of anguish 
for governors and legislators alike not addressed under Wyden- 
Brown bill. 

And, finally, Wyden-Brown pits theoretical success against actual 
achievement. Estimates are, at best, educated guesses; and even 
the most educated guesses can be off. For instance, the initial esti- 
mates from the Congressional Budget Office indicated the cost to 
States for the Medicaid expansion would be about $20 billion. 

Recently, however, the Joint Congressional Report prepared by 
the Senate Finance Committee and the Senate Energy and Com- 
merce Committee estimated that to be six times higher, closer to 
$118 billion. We can only assume that the estimates regarding the 
number of people covered under the ACA and the level of afford- 
ability promises are not guaranteed, and thus, should not be used 
as a standard by which State alternatives are measured. 

The Wyden-Brown legislation falls short and thus not allow 
States sufficient flexibility to make meaningful changes, nor will it 
neutralize serious opposition for various parts of the ACA. To ac- 
complish both through a waiver approach, the States must be al- 
lowed to include State-funded Federal programs such as Medicaid 
and SCHIP as part of the waiver. 

This would, of course, require Congress to grant States the op- 
tion of exempting States from certain plans, including those pro- 
posing changes in Medicaid from certain statutory provisions of ex- 
isting programs. It would also require 

The Chairman. Mr. Speaker, I want to be respectful, but can we 
wrap it up? 

Mr. Clark. May I just have 2 minutes, and I promise to be done. 
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Rather than trying to impose a national solution, Congress 
should give strong encouragement to the States to take the lead, 
allowing them to advance alternative proposals and renewed States 
that achieve the goal of improved health care coverage. That is not 
a partisan issue or an ideological debate; rather, it is about how 
best and most efficiently to serve the diverse populations and the 
different geographies that are about designing State-specific solu- 
tions to address State-specific challenges. 

In Utah, we have chosen a path of business consumer-oriented 
health system reform which responds to Utah’s needs, and we are 
making significant progress. 

Congress and the Administration should recognize this and re- 
move the barriers to increase success for the States. 

To reiterate the point I wish to make today, that in order for true 
reform to occur the Federal Government must maximize the policy 
space available for innovation. 

Let me make an analogy in closing. Like successful gardening, 
successful innovation requires fertile soil. The fertile soil of innova- 
tion is mutual understanding and cooperation among the stake- 
holders, free of the weeds of restrictive regulations that choke new 
and untried ideas. 

It is the kind of soil that has to be cultivated and protected. It 
doesn’t appear by itself. If Congress and HHS are not extremely 
careful, the seeds of Federal policymaking sown under the ACA 
will rather quickly fill in what little space is available left to States 
and choke the innovations that are envisioned by the ACA, and 
which history suggests are much more likely to occur only as a re- 
sult of experimentation on the State level. 

These innovations include payment and delivery reform, innova- 
tions like episode of care payments, accountable care organizations, 
and etc. 

The Federal Government, like a wise gardener, should be patient 
and focus on developing the proper conditions for State-level inno- 
vation. It cannot force innovation to grow. Innovation takes co- 
operation, and cooperation takes time. 

Taking the gardening analogy a bit further, the ACA in recogni- 
tion that the traditional heirloom varieties of health care delivery 
are no longer sufficient to meet the needs of our country. In their 
place must be developed new, hybrid varieties that will yield more 
outcomes at lower cost for people. 

Wisdom indicates that States will be given enough time to rise 
to the opportunities, and enough flexibility will experiment and will 
develop these hybrids. 

In closing, there are many issues related to the development of 
exchanges that must be addressed within the next 2 years: Deter- 
mination of essential benefits packages, establishing risk adjust- 
ment and other mechanisms to address the potential of adverse se- 
lection, standards for plan participation, determination of initial 
and ongoing individual eligibility, administration of subsidies, co- 
ordination with public coverage programs, governance, and etc. 

And each of these issues should be addressed with the idea that 
perhaps we won’t get it 100 percent right the first time. We are 
moving into unchartered territory that requires the humility and 
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restraint to allow one another space to incrementally innovate and 
learn from our experiences. 

If HHH rushes in, rather than allowing ACA to evolve over time 
with significant State experimentation and feedback, we run the 
very real risk that many of the misaligned financial incentives that 
account so much for inappropriate consumption today will be 
locked in further and will be that much more difficult to fix in the 
future. 

Thank you. I appreciate your patience. Thank you. 

[The prepared statement of Mr. Clark follows:] 

Prepared Statement of Representative David Clark 

SUMMARY 

Prior to PPACA, in 2009-10, Utah created the Utah Health Exchange — to make 
insurance coverage more accessible and attractive to small businesses and employ- 
ees of small business. Utah small businesses can now manage and contain health 
benefit expenditures through a new defined contribution market, and Utah employ- 
ees, many of whom were previously uninsured, now benefit from expanded access, 
choice, and control over their health care options. 

The Utah Health Exchange currently gives Utah small business employees more 
than 100 plan choices, all of which retain the pre-teix and guaranteed-issue advan- 
tages of traditional small group insurance. Demonstrated and piloted over 15 
months in 2009-10 the Utah Health Exchange is now fully operational with ap- 
proximately 83 employer groups getting coverage through the Utah Health Ex- 
change. As of April 1, the total number of individuals covered in the Utah Health 
Exchange reached 2,500 in the first 4 months of effective coverage. Since it was pi- 
loted last year, small employer groups enrollment and covered lives has grown on 
average by about 43 percent per month. Utah’s exchange is 100 percent voluntary 
by both the insurance carriers and the employers. Unlike PPACA, it involved no 
new mandates, no new regulatory features, and no new assessments against car- 
riers for funding purposes. 

Because States were never invited to the table to ^ve input on health care reform 
as that legislation was being fleshed out, an intrinsic flaw of the PPACA is that it 
fails to unleash the potential of States to innovate in designing reforms that respond 
to their own unique circumstances, like Utah’s Health Exchange. In response to the 
unyielding call from States for increased flexibility. Senators Ron Wyden (D-OR) 
and Scott Brown (R-MA) have now introduced Senate bill 3958, otherwise known 
as Wyden-Brown, that would accelerate, from 2017 to 2014, the date when States 
may apply to the Secretary of Health and Human Services (HHS) for a waiver as 
detailed in section 1332 of the PPACA. 

The Wyden-Brown legislation falls short by not allowing States sufficient flexi- 
bility to make meaningful changes: (1) States must still guarantee a generous and 
expensive level of benefits that go well beyond basic benefits. (2) States have no 
guarantee a waiver would be granted, even if plans in the State-proposed alter- 
native have the same actuarial value as those specified in the PPACA, since the 
Secretary defines what constitutes “at least as comprehensive” is. (3) The States 
would be unable to include other costly health programs into their waiver request. 
Therefore, State-based alternatives to the enormous Medicaid expansion prescribed 
under PPACA (a particular source of anguish for governors and legislators alike) 
could not be addressed under Wyden-Brown. 

In Utah, we have chosen a path of business- and consumer-oriented health system 
reform which responds to Utah’s needs and we are making significant progress. 
Congress and the Obama administration should recognize this and remove the bar- 
riers to increase success for all States. 


Senator Harkin, Senator Enzi, and other Honorable Members of this distin- 
guished committee. 

Two years ago, I appeared before you to report how Utah’s health reform efforts 
might inform the national health care debate. Since then, Utah has been moving 
forward to develop a health insurance exchange that is part of an overall strategy 
to inject elements of consumerism — information, choice, and accountability — into 
health care, all with the goal of improving health status by increasing the avail- 
ability of high-quality, affordable health insurance. I would like to report quickly on 
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this effort and suggest some additional lessons you might consider as implementa- 
tion of the Affordable Care Act unfolds. 

As you know, Utah created the second of only two operating exchanges in the Na- 
tion. We are indebted to our friends in Massachusetts who created the first ex- 
change and were willing to teach us from their experience. I commend Congress for 
attempting to learn from both States. I am confident, however, that there is still 
much to learn as all 50 States and the Federal Government work to implement the 
ACA. We are moving into unchartered territory. 

Next week will mark 1 full year since the Patient Protection and Affordable Care 
Act (PPACA) was signed into law.i During the past year. States, led by officials 
from both sides of the aisle, have implored Members of Congress and the Obama 
administration to allow significant State flexibility on issues ranging from public 
programs to State health insurance exchanges. 

Although the language of the ACA is quite prescriptive, it does not specify every- 
thing. My plea to you today is for help to ensure that as the ACA is implemented, 
the U.S. Department of Health and Human Services uses a light touch and resists 
the temptation to fill in too many of the missing details. Those missing details pro- 
vide policy space for flexibility — the kind of flexibility that will allow for the 
iterative innovation so very necessary to accomplish the legislation’s laudable, but 
complex goals. 

Urging States to experiment with competing approaches to solve the Nation’s cov- 
erage problems, building on the considerable State innovation already under way, 
is far more likely to lead to real improvement than the one-size-fits-all approach 
represented by PPACA. 

For instance, prior to the advent of PPACA, Utah undertook a number of efforts 
aimed at reforming the health care system to better respond to our State’s unique 
business and demographic needs. As we gathered data to develop an accurate pic- 
ture of our uninsured population, we found that most of our uninsured population 
were employed and most work for small businesses, many of which did not offer 
health insurance benefits. Like most States, the vast majority of Utah’s businesses 
are small businesses and, only about 44 percent of those small businesses were of- 
fering health insurance coverage. In addition, a great number of our uninsured were 
“young immortals” — those between the ages of 18-34 who are employed and in gen- 
eral good health but who tend to view traditional health insurance coverage to be 
either unnecessary or too costly. 

It was clear to us early on that, in order to reduce our uninsured population, we 
needed to find a way to make insurance coverage more accessible and attractive to 
small employers and employees of small business, even the so-called young immor- 
tals. To that end, we pursued changes to our insurance market that would provide 
more cost predictability for businesses, thereby creating an incentive for those em- 
ployers currently offering benefits to continue doing so. As well as creating a way 
for employees who are not offered coverage to access group plans. 

As part of our health system reform efforts, Utah small businesses now have the 
option of using a defined contribution model for their health benefit offerings. A de- 
fined health benefit left businesses with unpredictable and ever-escalating costs. 
Through access to Utah’s new defined contribution market, employers can manage 
and contain their health benefit expenditures. With the creation of the Utah Health 
Exchange, Utah employees also benefit from expanded access, choice, and control 
over their health care options. Rather than the traditional one-size-fits-all approach 
inherent in the defined benefit model, employees can now use the defined contribu- 
tion from their employers to shop for health insurance tailored to their individual 
needs and circumstances. The Utah Health Exchange currently gives Utah small 
business employees more than 100 plan choices, all of which retain the pre-tax and 
guaranteed-issue advantages of traditional small group insurance. 

After the planning phase in 2009, the demonstration pilot phase in 2010, the 
Utah Health Exchange is now fully operational. It is worth noting that all the 
groups who participated in the pilot chose to renew renewed coverage in the ex- 
change for 2011. In addition, when the Utah Health Exchange was fully launched 
in September 2010, 31 additional employer groups enrolled for coverage effective 
January 1, 2010, 17 additional employer groups enrolled for coverage beginning Feb- 
ruary 1, and approximately 83 employer groups were getting coverage through the 
Utah Health Exchange as of April 1, bringing the total number of individuals cov- 
ered in the Utah Health Exchange to more than 2,500 in the first 4 months of effec- 
tive coverage following the full launch. We are now running a fully functional ex- 
change for the small employer market after a 15-month pilot and various adjust- 


^The Patient Protection and Affordable Care Act (PPACA) was signed into law on March 23, 
2010 . 
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ments. Since the pilot was opened at the end of last year to all small employer 
groups enrollment of employers and covered lives has grown on average by about 
43 percent per month. 

What does the Utah Health Exchange offer that hasn’t been offered before? 

First, choice. In the Exchange, employees of participating employers have the op- 
portunity to select from many health plans rather than the one, two, or three plans 
their employers may have previously offered or perhaps not offered at all. Currently, 
over 100 plans are offered to small employer groups in the Exchange. 

Second, a defined contribution arrangement. The Exchange allows health insur- 
ance benefits to be provided through a defined contribution model rather than a de- 
fined benefit model, much as is now done with many retirement benefits. Employers 
participating in the Exchange will have to continue funding premiums at levels suf- 
ficient to meet existing employee participation requirements. 

And third, as we continue to develop the Exchange, it will incorporate some of 
the features required under the ACA — availability of information necessary for con- 
sumers to evaluate the performance of insurers and their plans, and links to public 
programs. 

The Exchange will also allow consumers to aggregate premium contributions from 
multiple employers. This includes contributions from multiple employers of an indi- 
vidual and employers of multiple individuals within a household. 

Bear in mind that participation in Utah’s exchange is 100 percent voluntary by 
both the insurance carriers and the employers. It involved no new mandates, no new 
regulatory features, and no new assessments against carriers for funding purposes. 
Perhaps most significantly, our figures indicate that 20 percent of businesses par- 
ticipating in our defined contribution market through the Utah Health Exchange 
were not previously offering coverage, thus we can safely assume that many of those 
now covered through the exchange were previously counted among our uninsured 
population 

An intrinsic flaw of the PPACA is that it fails to unleash the potential of States 
to innovate in designing reforms that respond to their own unique circumstances. 
Recently, in a response to the un 3 delding call from States for increased flexibility. 
Senators Ron Wyden (D-OR) and Scott Brown (R-MA) introduced Senate bill 3968, 
otherwise known as Wyden-Brown. That bill would accelerate, from 2017 to 2014, 
the date when States may apply to the Secretary of Health and Human Services 
(HHS) for a waiver as detailed in Section 1332 of the PPACA. If successful, a State 
would remain eligible to receive Federal dollars that would otherwise go to premium 
and copayment subsidies for plans in the insurance exchanges as well as tax credits 
for small businesses but, instead, use that money to help fund alternative ap- 
proaches to reaching the coverage objectives of the PPACA. 

Under this provision, the State would have to demonstrate to the Secretary that, 
under the State alternative, at least as many individuals would be covered as under 
PPACA, that the coverage was at least as good as that required under the PPACA, 
and as affordable for individuals. In addition, the State proposed alternative would 
have to be budget-neutral for the Federal Government. 

While I applaud the efforts of Senators Wyden and Brown, I must point out that 
the bill is woefully insufficient in terms of granting States meaningful flexibility. 

First of all, let me be clear. States were never invited to the table to give input 
on health care reform as that legislation was being fleshed out. Thus, assuming 
President Obama is re-elected in 2012, it is frankly difficult for me to imagine that 
HHS would reverse its course and grant waivers that, in essence, repeal a number 
of PPACA provisions the current Administration vigorously supports. The Secretary 
has ultimate waiver authority and it is unrealistic to expect HHS to grant waivers 
for alternatives of which they disapprove. 

Second, States must still guarantee a generous and expensive level of benefits 
that go well beyond basic benefits. And since the Secretary defines what constitutes 
“at least as comprehensive” is, a State has no guarantee a waiver would be granted, 
even if plans in the State-proposed alternative have the same actuarial value as 
those specified in the PPACA. One way flexibility is, essentially, no flexibility at all. 
Bear in mind that States, unlike the Federal Government, must balance their budg- 
ets each year. 

Third, States would be unable to include other health programs into their waiver 
request. For instance, provisions associated with Medicaid and the State Children’s 
Health Insurance Program (SCHIP) could not be waived under Wyden-Brown; there- 
fore, State-based alternatives to the enormous Medicaid expansion prescribed under 
PPACA (a particular source of anguish for governors and legislators alike) could not 
be addressed under Wyden-Brown. 

Finally, Wyden-Brown pits theoretical success against actual achievement. Esti- 
mates are, at best, educated guesses; and even the most educated of guesses, can 
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be off. For instance, initial estimates from the Congressional Budget Office indicated 
the cost to the States for the Medicaid expansion would he about $20 hillion. Re- 
cently, however, a Joint Congressional Report prepared by the Senate Finance Com- 
mittee and the House Energy and Commerce Committee^ estimated that cost at 
closer to $118 billion. We can only assume the estimates regarding the number of 
people covered under PPACA and the level of affordability promised are not guaran- 
teed and thus, should not be used as a standard against which State alternatives 
are measured. 

The Wyden-Brown legislation falls short and thus will not allow States sufficient 
flexibility to make meaningful changes, nor will it neutralize serious State opposi- 
tion to various parts of the PPACA. To accomplish both through a waiver approach, 
the States must be allowed to include State-Federal programs such as Medicaid and 
SCHIP as part of the waiver. This would, of course, require Congress to grant States 
the option of exempting State reform plans (including those proposing changes to 
Medicaid) from certain statutory provisions of existing programs. It would also re- 
quire that HHS not be allowed to reject a waiver simply because it did not square 
with the partisan goals or ideological leanings of whatever administration happens 
to occupy the White House. 

Rather than trying to impose a national solution. Congress should give strong en- 
couragement to the States to take the lead, allowing them to advance alternative 
proposals and reward States that achieve the goal of improved health care coverage. 
This is not a partisan issue or an ideological debate; rather, it is about how to best 
and most efficiently serve diverse populations and different geographies and about 
designing State-specific solutions to address State-specific challenges. 

In Utah, we have chosen a path of business- and consumer-oriented health system 
reform which responds to Utah’s needs and we are making significant progress. 
Congress and the Obama administration should recognize this and remove the bar- 
riers to increase success for all States. 

To reiterate to the point I wish to make today — that in order for true reform to 
occur the Federal Government must maximize the policy space available for innova- 
tion, let me use an analogy. 

Like successful gardening, successful innovation requires fertile soil. The fertile 
soil of innovation is mutual understanding and cooperation among stakeholders, free 
of the weeds of restrictive regulations that choke new or untried ideas. This kind 
of soil has to be cultivated and protected, it doesn’t appear by itself. If Congress and 
HHS are not extremely careful, the seeds of Federal policymaking sown under the 
ACA will rather quickly fill in what little policy space has been left to States and 
choke the innovations envisioned by the ACA and which history suggests are most 
likely to occur only as the result of experimentation at the State level. These innova- 
tions include payment and delivery reform innovations like episode of care pay- 
ments, accountable care organizations, etc. The Federal Government, like a wise 
gardener, should be patient and focus on developing the proper conditions for State- 
level innovation. It cannot force innovation to grow. Innovation takes cooperation, 
and cooperation takes time. 

Taking the gardening analogy just a bit further, the ACA is recognition that the 
traditional, heirloom varieties of health care delivery are no longer sufficient for the 
needs of our country. In their place must be developed new, hybrid varieties that 
will yield better outcomes at lower cost to more people. Wisdom dictates that States 
be given enough time to rise to their opportunities, and enough flexibility to experi- 
ment in developing these hybrids. 

In closing, there are many issues related to the development of exchanges that 
must be addressed over the next 2 years — determination of essential benefits pack- 
ages, establishing risk adjustment and other mechanisms to address the potential 
for adverse selection, standards for plan participation, determination of initial and 
ongoing individual eligibility, administration of subsidies, coordination with public 
coverage programs, governance, etc. Each of these issues should be addressed with 
the idea that we won’t get it 100 percent right the first time. We are moving into 
unchartered territory that requires the humility and restraint to allow one another 
space to incrementally innovate and learn from our experiences. If HHS rushes to 
figure out too many details up front, rather than allowing ACA to evolve over time 
with significant State experimentation and feedback, we run the very real risk that 
many of the misaligned financial incentives that account for so much inappropriate 


2 Joint Congressional Report by Senate Finance Committee, Orrin Hatch (R— Utah), Ranking 
Member and House Energy and Commerce Committee, Fred Upton (R-Michigan), Chairman. 
Medicaid Expansion in the New Health law: Cost to the States. March 1, 2011. <http:l / 
etiergycommerce.house.gov ! media ! file /PDFs / 03011 lMedicaidReport.pdf>. 
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consumption today will only be locked in further and will be that much more dif- 
ficult to fix in the future. 

Thank you. 

The Chairman. Thank you, Speaker Clark for a 15-minute pres- 
entation. Thank you. 

Speaker Clark, I’ll start with you. First of all, you have said in 
your statement that there were no State inputs into the develop- 
ment of the Affordable Care Act. On the other hand, you were here 
2 years ago to testify on that. 

I also make the point that Senate and House Committees heard 
testimony from a total of 20 State representatives; there were 11 
congressional hearings that included State representatives during 
the health reform preparation; so. Speaker Clark, you yourself tes- 
tified here 2 years ago before we developed this legislation. As I 
said, we had a lot of State input into the development of this. 

I want to move ahead to the exchanges, though. I would con- 
gratulate you and Utah on setting up your exchange. It seems like, 
again, this was one of the ways that we believe in developing the 
Affordable Care Act that we could secure coverage for more people, 
and involve small businesses. You mentioned the number of small 
businesses had gone up — I forget the percentage — quite a bit, in 
your State. Is it not also true that this year, small businesses were 
given tax credits of the Affordable Care Act, to enroll their people 
in health insurance plans, and that’s true in Utah, is it not? 

Mr. Clark. That is true. 

The Chairman. So, they got tax credits, and I can assume that 
also encouraged them to sign up on the exchange. 

Mr. Clark. I would support that statement. 

The Chairman. I thank you very much. Now, let me ask you one 
question, though: I’d like to know how — Utah got $1 million grant 
to expand and improve its exchange; what was that used for? How 
did you implement that, or how did Utah implement that money? 

Mr. Clark. We are still in the process of implementing that. Let 
me give you just a little genealogy: I mentioned in my opening re- 
marks I’m very thankful for the partnership that Massachusetts 
shared — having their exchange up and running. 

We went back and they were very gracious to tell us what they 
would do again, if they had to do it over, and what they would 
never do again if they had to do it over, and it was very helpful 
in building our exchange. 

The diversity of how our exchange functions after that, though, 
are quite stark. They spent $25 million in creating and developing 
theirs; we spent $600,000 in developing and creating our particular 
exchange. Ours is actually more of a farmers’ market entitled for 
people to bring their wares, and folks to come who are interested 
in purchasing. 

We’ve organized our market and used the money that we had 
here to get an online system that will have side-by-side compari- 
sons of up to four plans; can go as detailed as folks like, in allowing 
businesses and employers to shop on that online farmers’ market. 
We think that’s important in bringing competitive forces available 
to that site. 

As I mentioned, there is no — in our $600,000 that we spent in 
creating our — there is no off-the-shelf exchange that you go buy. 
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We had to create what we could, and not having much in the way 
of a type of checkbook that Massachusetts has from a State level, 
we had to try and do this a little bit on the cheap. We looked 
around to try and find innovative ways within the private market 
that would come and partner with us and put our exchange to- 
gether. 

We found a company in Chicago to help do some of the organiza- 
tion and underwriting and the coordination of that. We found a 
company, actually, right in our Salt Lake Valley to help us with 
the financial portion of this; and were critical in putting those 
things together. 

The robustness of ours, as we begin to expand, we need to find — 
and that’s what this $1 million is looking to do, is to try and help 
us organize from where we have our beginning stages to those next 
steps. 

The Chairman. That’s what you’re doing with the $1 million is 
expanding the exchanges? 

Mr. Clark. Yes. We’ve built our exchange under our — as I men- 
tioned — with our own, and now this is trying to see what we can 
do to try and expand the program and make it more functional and 
operational. 

As we grow, we’re going to need to do that. 

The Chairman. I wanted to get to Commissioner Praeger. I 
wanted to ask a question. 

You mentioned a number of insurance companies now in your ex- 
change. Did Utah mandate any essential benefits package? 

Mr. Clark. We have a defined statute in essential benefit pack- 
age, but we did not mandate that. What we did was require the 
insurance companies that want voluntarily to come to our ex- 
change, and we have about 80 percent of the marketplace that 
comes to that. We’ve told them, we want you to bring your five 
most common plans that you offer. And, we did define three dif- 
ferent tiers of plans. We modified this last legislative session into 
two that you must show on here so we have some actuarial com- 
parisons that you can compare price to price to dollar amount. 

Beyond that, the companies have volunteered and brought well 
in excess of probably another 80 plans, plus, that they would like 
to sell on the exchange. 

The Chairman. But — again, the State did not mandate an essen- 
tial benefits package for anyone coming on the exchange; is that 
right? 

Mr. Clark. No. 

The Chairman. No. I just wanted to make that clear. I did not 
know. 

Senator Enzi. 

Senator Enzi. Thank you, Mr. Chairman. 

Ms. Praeger, you mentioned a concern that I think is a very via- 
ble concern about the effect that the multi-State plans and the co- 
ops could have on driving business out of the State; do you think 
there is any possibility that those in-State companies — and what 
would be the effect if those in-State companies were given the same 
privilege as the multi-State plans and the co-ops? 

Ms. Praeger. Senator Enzi, as you know from the work you did 
several years ago — on looking at common, small-group plans across 
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the States — it’s very difficult to look at State legislatures and say 
we’re going to standardize these plans, and, oh, by the way, the 
benefits that you’ve put in place may not be there because we want 
a level playing field. 

You need a level playing field. The plans, if they are going to be 
offered across the States, are going to end up States wanting to 
enter into compacts, interstate compacts, then they will have to 
come to the table; and the law allows for that kind of flexibility. 
They will have to come to the table and determine the level of ben- 
efits, but also the rest of the market rules. 

If you begin to segment the market and allow some plans to com- 
pete with one set of rules, and other plans to compete with another 
set of rules, you do get market segmentation which encourages ad- 
verse risk, which really could create problems. 

That’s the way we’ve advocated level playing fields, same rules 
across the States. 

Senator Enzi. I wanted to be sure that was emphasized a little 
bit more. I think it’s something that’s been lost in the discussion. 

Now you also mentioned a big concern that if a large number of 
carriers exit the marketplace, particularly prior to 2014 competi- 
tion will suffer and availability of coverage will be a concern. 

Have you seen carriers leave the market place in Kansas or other 
States? 

Ms. Praeger. We have not yet. We, of course, just will continue 
to monitor that. 

The concern would be that if carriers do exit, and people lose 
their coverage, and right now, they have coverage, they can keep 
it, even if they have pre-existing conditions; with the guaranteed 
renewability, but if they lose their coverage and you don’t have 
guaranteed issue, then they potentially would not have any place 
to go, except our State high-risk pool until 2014; and then we have 
a guaranteed issue and no pre-existing condition exclusions. 

But we have not seen a problem, at least in my State yet, and 
I think nationally, so far we’ve not experienced dramatic changes 
in markets. 

Senator Enzi. That may change as we get this Federal benefits 
package. 

Mr. Clark, as Senator Harkin pointed out, you testified 2 years 
ago before the new law was enacted; and based on what you’ve 
seen in the new law, do you think the authors of the law actually 
listened to what you said when you were here, and did that incor- 
porate your views into the law? 

Mr. Clark. I’m frustrated. 

Senator Enzi. Thank you. I am too. I kept hearing the President 
say, if anybody had any ideas please give them to him. I’ve got a 
raft of ideas that I’ve had there, most of which don’t show up in 
the law at all. 

Earlier, we heard testimony from Mr. Larsen that this exchange 
is going to be a free market. Is a free market something where peo- 
ple have to meet a minimum standard before they can be in it, or 
they can be in it and have asterisks to say that they’re missing 
something? 

It seems to me like if you exclude people, you don’t truly have 
a free market. 
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Mr. Clark. I think that’s a very accurate statement. I very much 
appreciate the guidance. 

While the rule has not been written, HHS has issued a guidance 
statement that said that both Utah and Massachusetts are kind of 
bookends of this process, and States should look at those. Our proc- 
ess, we elected very early on. Rather than having the State select 
winners and losers in the insurance program or the brokers that 
are selling, and which programs the State negotiates with, we 
would allow an existing system. Because we have high quality and 
fairly low costs in Utah, a system already working, that we would 
allow the market in the existing distribution systems just to be the 
model by which we would use regular market forces and not im- 
pose governmental forces in that market. 

Senator Enzi. Wyoming, of course, borders on Utah, and, a whole 
lot of people, particularly in southeastern Wyoming get their health 
care in Utah. Is there any provision where they can get their insur- 
ance through your exchange instead of through Wyoming? 

Mr. Clark. We have not ventured into crossing State lines yet 
in Utah, or exchanges. As I mentioned, we’ve used the old car- 
penter rule, you measure the board twice and cut once. We’ve tried 
to do this very demonstration I mentioned. 

We have a good system in the State of Utah. We didn’t want to 
have an adverse impact of that. 

If I might just mention one thing about the essential benefit 
package, I do have some concerns while you’re talking about mar- 
ket forces. 

The geography of the essential benefit packages and the Depart- 
ment of Labor doing a nationwide survey, if they aggregate all of 
those into those areas of us that have a good working system. I’m 
deeply concerned. There are 60 different mandates in the different 
States that are required of insurance companies. Not every single 
State has 60. Some are in the single digits; some are in the 
twenties and thirties in those mandates. 

As you begin looking at trying to find what the essential benefit 
package is and you work on averages, there are those of us that 
have low mandate States that feel like we’re functioning well, we’ll 
be required to raise up our essential benefits. Every time you have 
a mandate, you’re going to add an additional cost to this program. 

We’ve asked, in the main testimony in front of the Institute of 
Health, to allow HHS to do a three-tier program. Do one state-by- 
state; determine what the essential benefits or the average plan is 
of each State, and then try and let that be the essential benefit for 
that State. If there are areas over and above, the HHS would like 
to be involved in, allow States optionally, based upon sound 
science, to accept each one of those mandates, still within the 
framework that the Federal Government says it would offer assist- 
ance for. 

And, then a third tier would be States from beyond that. Let 
States decide whether they want to pay that themselves and not 
be involved in looking at any additional subsidies for those man- 
dates. 

Senator Enzi. Thank you. I’ve got some more questions that deal 
with mandates too, and I hope all of you — and I’m sorry, Mr. 
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Sharfstein that I didn’t get to questions. I have questions, and I’ll 
be submitting those so we can get some 

The Chairman. I intend to have another round. I have some 
more questions. 

Senator Enzi. I have to go to a meeting. 

The Chairman. Oh, I’m sorry. 

Senator Franken. 

Senator Franken. Thank you, Mr. Chairman. 

I’m sorry I wasn’t here for your oral testimony. I read it last 
night. But, Senator Blumenthal and I were in a judiciary com- 
mittee. 

Dr. Sharfstein, I know that efforts are underway in Maryland as 
they are in Minnesota and all over the country, to implement and 
oversee the medical loss ratio. As you oversee this process, how do 
you see the medical loss ratio bringing higher value care to resi- 
dents of Maryland? 

Dr. Sharfstein. Thank you. Maryland has slightly different 
rules for medical loss ratio than the Federal rules, and I’m in the 
small group market, and talking to our acting insurance commis- 
sioner, she felt that they’re pretty much equivalent to the Federal 
rules. So, it’s a pretty smooth transition there without really much 
expected in that market. 

In the individual market the Federal rules are a little bit tighter, 
and so she’s been monitoring this issue, and her view is that the 
companies are making the adjustment and that things are going 
well, that we’ll have just an increased medical loss ratio in the in- 
dividual insurance market, which means more of the premium dol- 
lar will be spent on medical care in Maryland. 

Senator Franken. So, that would, in your opinion, bring higher 
value care? 

Dr. Sharfstein. Correct. 

Senator Franken. I have a question for everyone, which is, the 
witness in the first panel talked about adverse selection. 

This is open to anyone. How do you avoid adverse selection if 
some policies in the exchanges don’t all have the same basic essen- 
tial benefits? 

Dr. Sharfstein. I’m happy to start with that. One of the things 
that I said earlier is that we want the plan in the exchange to com- 
pete on how to provide the best care in the most cost-effective way. 
We don’t want them to compete on the basis of how to pluck off 
the healthier people or, which services to cover so the families have 
to decide between the condition the child has and the condition the 
mother has, for example. 

So, we think that having a standard of benefits is very impor- 
tant, for what I think we can describe as a fair playing field so that 
the competition is really happening on the right things. 

Senator Franken. Ms. Praeger. 

Ms. Praeger. Yes. And, I would agree. I think having a level set 
of benefits will have four benefit options, potentially. Two have to 
be offered; the other two are not required to be offered on the ex- 
change, so that will help. 

But then there is also a provision that if a company gets ad- 
versely selected for whatever reason, and they end up with greater 
health care costs in their plan, there is a provision allowed for 
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rules yet to be developed for risk adjustment. So, those companies 
with higher risk will get some sharing of resources from companies 
that have less risk. 

That also helps provide almost a community rating kind of a sys- 
tem, sort of modified by community rating, but it does allow for 
some risk sharing among the plans so that 

Senator Franken. OK. Yes. 

Mr. Clark. There are two things we’ve done in the State of Utah 
to try and avoid that. One, there’s still going to be a robust market 
outside the exchange, and there should be, so what you want to do 
is to make sure that the policies that are offered in the exchange 
are not different from those outside the exchange, so that one ad- 
vantage is one over the other. There needs to be a commonality. 

That took prescribed legislation — we learned from experience, 
opening, that that isn’t going to happen, that they will advantage 
one or the other, so we came back, through our experience. 

The second thing that we’ve done is that we had a risk adjuster 
board that is comprised of our insurance commissioner, some ap- 
pointees from legislative side providing the officer appointments, 
and from the actual insurance companies that participate. They de- 
vise the rules by which that risk, if it does occur, how it will be 
distributed and how there is a true up after the end for financial 
consideration. 

Our risk adjuster board has already tried to perceive all of the 
problems — its the players in the market using the tools by which 
they minimize that risk in their regular markets using that inside 
the exchange itself; in the advent that they do find there is adverse 
selection. 

Senator Franken. Thank you. Thank you, Mr. Chairman. 

The Chairman. Senator Blumenthal. 

Statement of Senator Blumenthal 

Senator Blumenthal. Thank you, Mr. Chairman. I want to ex- 
press my appreciation to you for holding this hearing on this occa- 
sion, on the 1-year anniversary to the Health Care Reform Law. 

My first question — and I want to join in apologizing. We are 
often required to be in three places at one time, and can’t possibly 
be, as I know you are required to be in a lot of places at one time. 
My apologies for being late, but, I did review your testimony. 

I would like to ask Dr. Sharfstein: In your testimony, your con- 
clusion is that health care reform will result in estimated savings 
of about $853 million over the next 10 years in the State of Mary- 
land. 

I wonder if you could provide some more details about this anal- 
ysis, especially, more specifically, what provisions will provide the 
biggest cost savings and how they’ll do it. 

Dr. Sharfstein. Sir, I can actually submit to the committee the 
independent analysis that reached that conclusion. 

Senator Blumenthal. That would be helpful. 

Dr. Sharfstein. It goes through a whole bunch of factors. It’s a 
net savings. There’s some things that increase cost and some 
things that decrease cost; and to give you an example, we have an 
uncompensated care system in Maryland, and you get savings be- 
cause you no longer have to pay for uncompensated care. 
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That’s one example. But there are a whole range of factors. 

Senator Blumenthal. That must be a major one, judging by the 
costs of uncompensated care. 

Dr. Sharfstein. Yes. It depends from — this analysis isn’t a cook- 
ie cutter from State to State. 

They looked a lot at the uniqueness of the Maryland system in 
developing the analysis. 

But it was an independent look. It’s about a 23-page report with 
a whole financial model. Parts of the model that were sort of found 
consistent by the Urban Institute, who had a similar type of thing 
for the effect of health care reform among coverage in Maryland. 

Senator Blumenthal. Are there any other major categories 
where you have cost savings that you could give us now? 

Dr. Sharfstein. Sure. The savings include and enhance the 
MAT rate for the CHIP Program, the fact that we won’t have the 
high-risk pool to pay for anymore; a rate stabilization offset in 
Medicaid; certain programs that we won’t have to pay for in the 
State for people with breast and cervical cancer, because they’ll be 
able to get insurance; and the senior prescription drug assistance 
program, our expenses will be down because the health care cov- 
erage covers more medications for seniors. So, there are a whole 
range of savings to the State. 

Having been a couple months on the job so far. I’ve met with peo- 
ple across the State and met with different groups involved in the 
health care, businesses, the Chamber of Commerce; people really 
see a lot of potential for this law. And, we’re really focused in 
Maryland on accomplishing an effective implementation. 

Senator Blumenthal. May I ask the other witnesses — based on 
that sort of rough-cut summary of the areas where there will be 
savings in Maryland — whether similar savings would be realized in 
your States in those same categories? 

Ms. Praeger. I think those general categories, yes. The uncom- 
pensated care, the high-risk pools, which will no longer be needed, 
and there’s a re-insurance mechanism to help transition those folks 
into private coverage — Medicaid match. The numbers would be dif- 
ferent in Kansas versus Maryland, but those general categories, I 
think we would probably see savings as well. 

Mr. Clark. In Utah we started our health care system reform 4 
years ago, hoping to accomplish what those numbers are. I will tell 
you the numbers are elusive, and there are additions and there are 
subtractions as you go through that process. But, we are committed 
to try and find those that make sense. 

Senator Blumenthal. I have another area of questioning, which 
I’d like to raise and that concerns the enrollment in exchanges. 
Perhaps you could tell us, each of you, what is being done in your 
State to assure that consumers have the opportunity to receive the 
best plan, or to put it another way, to receive the best information 
to enable their choices to enroll in the best plan for them through 
the exchanges. 

Ms. Praeger. Kansas is one of the States, and I think most 
States, or many States, receive the grants to assist us with our con- 
sumer outreach, in developing an ombudsman office, which we’ve 
established in our department. 
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We were given that flexibility. But I think it will be a very im- 
portant component of implementing, especially implementing ex- 
changes and getting the education out there. We’ll have to work 
with a whole variety of entities. 

We’ve put together a steering committee to help our process and 
we have the State Chamber of Commerce involved; we have pro- 
vider groups; we have consumer groups; we have a whole range of 
individuals that will help us fan out and get the information out. 
But, it will require a lot of coordination and a lot of partners. 

Dr. Sharfstein. I would just say, in Maryland there’s legislation 
to establish the exchange, and part of that is a system of advisory 
committees, and the exchange would look to the business commu- 
nity, consumer advocates and others to help us think through what 
would be the most meaningful way for information to be presented 
in the exchange. 

There are a series of studies we’ll have to do this year; and I’m 
sure that would be one of the topics covered. Our purpose is not 
going to be, I dream about the money that’s going to be, it’s going 
to be what matters to people in the world like that. 

Mr. Clark. All of the above, and the fact that we have a prac- 
tical thing. We have an online site — Utah exchange, and folks can 
go online. It’s about a 2-minute process for a business to sign up, 
for employees to go on and shop. 

We tried to make this very user-friendly. We’re using the exist- 
ing distribution systems of brokers and agents in the State of Utah 
to sell this. And, all of the things I’ve mentioned here about 
partnering up with the local business communities, chambers. 
United Way, all of that distribution system to try and do this as 
effectively as we can, because we don’t have a lot of extra money. 
We don’t have a marketing budget in this program. 

Senator Blumenthal. Thank you. Thank you, Mr. Chairman. 

The Chairman. Thank you. Senator Blumenthal. 

Senator Hatch. 

Senator Hatch. Thank you, Mr. Chairman. I appreciate that. 
Representative Clark, I understand that my friend, the Chairman, 
made a point that you were invited to testify to provide input — in 
other words, the States’ input. Little did the States know that 
when they were being invited to dinner by the White House on 
Obama Care, they were on the menu. 

Have they adopted any of the suggestions that you have made? 

Mr. Clark. I will say that the door has been mostly open when 
we’ve said these are things that we’ve experienced and want to 
learn, since the enactment of this with HHS, but we’ve seen not a 
lot of acceptance or flexibility in this process. 

My only hope and prayer is that 

Senator Hatch. Did you say a lot of flexibility or a lot of inflexi- 
bility? 

Mr. Clark. We’re asking for flexibility. We’ve not seen a lot. 

Senator Hatch. Yes, well, it’s interesting because Utah seems 
like it’s running pretty well in health care; and you think the ex- 
change has great potential and gradually will continue to build in 
numbers? 

Mr. Clark. I do. We’ve just begun our full-scale launch at the be- 
ginning of this year, and we can anticipate that there will be, not 
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just thousands, but tens of thousands by the end of the year, and 
exponentially over the next few years, as this information is shared 
and businesses are coming on line. 

What’s most exciting is that 20 percent of the people that are 
currently in the exchange, their companies did not offer insurance 
prior to having this tool in the tool chest. 

Those are folks that we think have been uninsured, but they are 
effectively moving off the uninsured rolls. 

Senator Hatch. If I interpret your statement correctly, it is 
under the principles of federalism you have 50 States, and it would 
be good to have 50-state input; and, the 50 different States all have 
different demographics; all have different problems; all have dif- 
ferent approaches if they were allowed to do this. 

Mr. Clark. Just in comparison, because of the two exchanges, 
one in Massachusetts and one in Utah, 70 percent of the lives in 
Massachusetts are insured under Fortune 500 companies; larger 
risk of base models, that have an economy scale unprecedented 
that you don’t see in our market. 

We have a dominance — Minnesota is the only other State that 
has more part-time employees as a percentage of their workforce 
than Utah. 

We are a State of small business; 80,000, two with 50 employees, 
small businesses, and we don’t have the economy of skill. We have 
a different demographic and a different need, and our small busi- 
nesses need the tools to meet those on a cost-effective measure. 

We hope that the exchange has demonstrated it has that power 
to do that, and we’d like to be able to continue to go on the path. 

Senator Hatch. You mentioned these young people who feel like 
they’re not going to have to worry about health care, and there- 
fore — either it’s too expensive for them or they just don’t want to 
buy it. If you had your way and there was a way of taking care 
of them, how would you do that? 

Mr. Clark. One of the things you need to do is try and look at 
the cost associated with it. One of the things that the ACA does 
is a 3 to 1 ratio. That means that the most expensive is only three 
tiers between the most expensive and the cheapest. So, you’re ask- 
ing the young folks to pay more of the cost of those of us that are 
the older folks category in covering that health care. 

Instead of say, distributing that into a 5 to 1 ratio, you allow 
that process to have a more effective cost for those at the younger 
end of that, particularly, when financially, it’s also sometimes an 
impediment for them at that level. 

The structure of this is looking adversely, I think, to bring the 
young immortals into the system. 

Senator Hatch. There might be some advantages in having a 
high deductible policy that are especially attuned to younger people 
who are basically healthy. 

Mr. Clark. I think very much so, to be able to have those as a 
tool in the tool chest is very important. 

It also brings, another important concept: Two things that we’ve 
done in the State of Utah is — everything that we’ve done, we’ve 
had a litmus test of two items. One of them is trying to put market 
forces into place, and the second one is to have the individual be 
more accountable for their own health care and health care costs. 
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As long as I take my insurance from my employer, I have very 
little — if you think about it for a moment, all of your personal in- 
surance, whether it be your auto insurance, your home insurance, 
if you have business insurance or life insurance, you own that in- 
surance. The only insurance in your life you do not own is your 
health insurance. Somebody else owns it, and the incentive, accord- 
ing to that, are opposite of what they ought to be, to bring more 
individual accountability, whether it be through a health savings, 
high deductible plans, bringing — where I now have some say in the 
expenditure of those dollars, and had some accountability with 
those we think is bringing some of those market forces and indi- 
vidual accountability into the system and will improve it. 

Senator Hatch. You really believe that the current — the so- 
called Affordable Care Act is going to be able to save money over 
the long run? 

Mr. Clark. I’m trying to race through a number of possibilities, 
and I’m more concerned about in the long run. We’re already see- 
ing what the first impacts of this is that the premiums are esca- 
lating at a higher rate than they were prior to this; so I’m not — 
well, it talks about predictable savings. Our experience right now 
on the ground is going in the opposite direction, and I don’t see 
anything that’s going to turn that ship around. 

Senator Hatch. Some of my colleagues blame the insurance com- 
panies for that. 

Mr. Clark. I think as you have companies that try and manage 
risk, as you put more risk into the system, they’re going to try to 
price accordingly. 

Senator Hatch. Well, my time is up, Mr. Chairman. 

Thank you. 

The Chairman. Thank you. Senator Hatch. 

Senator Mikulski. Thank you, very much, Mr. Chairman. 

First of all, thanks to the entire panel. This was very inform- 
ative, and very instructive. 

I have a question for Dr. Sharfstein. I have several for all of you, 
but in the interest of time 

Dr. Sharfstein, let me go to the original idea of setting up ex- 
changes, which was that it was going to be like a shopping mall 
so that small business people like my father (who was a small gro- 
cer, who didn’t have access — he had to pay to buy insurance on the 
individual market) — that this was going to be like a shopping mall, 
where the good old people could go — small businesses, etc. — to see 
where they could get the best deal; and the best deal is defined ei- 
ther by price for them, or the best deal in terms of benefit package 
that suited the needs of their particular situation, or if you were 
an individual. So, if you were a sole proprietor like a florist, to a 
mid-sized business where you might own three dry cleaners. 

Could you tell us now, as you’ve worked now to get an exchange 
set up, do you believe that as we’re moving ahead, setting these ex- 
changes up, that the original intent is going to work out the way 
you think? Or do I have a wrong understanding of how these ex- 
changes would work, which is essentially, it would be a gateway, 
a portal for people who couldn’t negotiate on their own — for the 
small market people, to really get good deals or best deals, depend- 
ing on how you define it, for yourself or your employees? 



58 


Dr. Sharfstein. Thank you. I do think that it will work out in — 
much like you just described. I think if you think of it, the analogy 
would be, maybe before the Internet how it would be if you wanted 
to buy something, you might have to call around to a bunch of 
places, you wouldn’t — if you drove out there, they might not have 
any, and it was just a huge amount of time and effort to maybe 
try and buy a piece of equipment. 

And, now on the Internet, you can go to sites and you can get 
the ratings; you can get the prices; you can very efficiently decide 
where the right place to buy something is. 

The goal is for an exchange to be very consumer-friendly. I’ve 
heard the phrase that it should delight the consumer. People 
should be on the Web site and really be able to navigate and to un- 
derstand what the different plans are and how they compare 
against each other. 

So, that’s very much our goal. 

Senator Mikulski. Ms. Praeger, do you feel the same? 

Ms. Praeger. I do. We probably couldn’t have developed ex- 
changes even 10 years ago. First of all, there wouldn’t have been 
the confidence in purchasing on an Internet. There’s the privacy 
issues that I think we’ve all grown accustomed to, going to the 
Internet to get information. I do believe that the exchange can be 
a good marketplace for people to get information, compare prices, 
compare quality of plans, and I think, perhaps for the first time, 
we’ll have an individual market that can actually function, because 
you won’t have pre-existing condition exclusions in the individual 
market, which has made it virtually impossible for some people to 
buy coverage. They’re either not offered it, or it’s priced so high 
that it’s not affordable. 

While there are many things that we want to continue to work 
with HHS on, in implementing, we certainly are grateful for the 
flexibility that States have in setting up their own exchange, and 
want to make sure that what we set up is easy for people to use 
and functions from an individual market standpoint as well as a 
small group. 

Senator Mikulski. The policy goal is a good one. 

Now, the Federal Government, Dr. Sharfstein, has given Mary- 
land $6.2 million to set it up. What are you going to do with the 
money? 

Dr. Sharfstein. We have a $1 million planning grant, which 
we’re going to use to hire some of the initial staff, do some of the 
assessments around the key technological and other issues in order 
to get the exchange started. We got a $6 million grant to establish 
some of the technological building blocks of the exchange, particu- 
larly around verifying whether people are eligible for different sub- 
sidies or for Medicaid. 

We will be working with other States and a lot with the various 
components of Maryland State Government to move forward, both 
in the governance of the exchange and on the technical side. 

Senator Mikulski. Am I right to say that we’re looking — you 
talked a lot about cost savings — at universal access to get rid of or 
eliminate the high-risk pool? But, one of the things I noted that 
you’re going to move — and something so important to Senator Har- 
kin and to me, to move from volume-based medicine to value-based. 
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But, also you’re implementing significant quality initiatives like 
the hand washing that came out of the famous Pronovost checklist 
and some of the recommendations from the Institute of Medicine. 

Did you feel that it’s not only market forces that will be able to 
contain and even lower costs, but these other significant, what we 
would call, public health initiatives, like quality initiatives, and 
also more efficient and better management of chronic illness? 

Dr. Sharfstein. Absolutely, and Dr. Pronovost at Johns Hop- 
kins — 

Senator Mikulski. In other words, the market and its dis- 
ciplines, which are significant, are only one of the tools for cost con- 
tainment in discipline. 

Dr. Sharfstein. Right. I think that’s absolutely true. I view the 
Affordable Care Act as a set of tools for States that can combine 
with the State’s own efforts. I don’t think the Affordable Care Act 
gets the States off the hook. We have to do these kinds of public 
health initiatives. 

We have to figure out how to change the way that health care 
is paid for and change the incentives; we have to do quality initia- 
tives like the ones that are going on, and with the Affordable Care 
Act, it gives us some extra tools to do that that are very helpful, 
and it also creates more of a system so we can apply the tools we 
have across the whole system and have the tools we already have 
be more effective. 

I think when I go around Maryland, one of my key messages is, 
we will succeed only insofar as we keep health care affordable, and 
the Affordable Care Act is an important set of tools for us, but 
we’ve got to keep moving forward on a whole bunch of other things 
to succeed. 

Senator Mikulski. Thank you. 

Thank you, Mr. Chairman. 

The Chairman. Thank you. Senator Mikulski. 

I must admit. I’m a little bit confused now. On the one hand. I’ve 
just heard from my friend. Senator Hatch — and he’s been a friend 
of mine for 30-some years — say, Mr. Clark, something about the 
lack of flexibility; but then I read Commissioner Praeger’s testi- 
mony and I read that there is a fair amount of flexibility. 

Commissioner Praeger, I’m just reading your testimony; you said 
there’s a fair amount of flexibility when it comes to exchange devel- 
opment, something that we advocated when this law was being de- 
veloped — I assume we being the National Association of Insurance 
Commissioners . 

Again, those are State people, so we did have input from the 
States. 

You said, taking advantage of flexibility — most State’s first con- 
cern is what policy goals they would like their exchange to accom- 
plish. 

You go on to say, many States are looking to create a trans- 
parent marketplace, to simplify the process of purchasing insur- 
ance coverage while providing consumers with the information they 
need to make informed comparisons between various options. 

This is the so-called Utah model. 
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Other States are considering using the exchange to selectively 
contract with health insurance carriers in order to negotiate di- 
rectly on behalf of consumers — the Massachusetts model. 

This decision will help determine many of the other questions the 
States must answer in establishing their exchanges. Then you go 
on to say, there’s a whole flexibility for States in the governance 
structure, that they choose to establish; they can house it in the ex- 
isting State agency, a new agency, a quasi-governmental body, a 
nonprofit established by the State. 

There’s a lot of flexibility in how they’re housed, the way they’re 
run — and then you go on to list other ones. 

I had here the flexibility for State-run exchanges, just a list of 
them. 

States will determine which insurers are permitted to offer prod- 
ucts in the exchanges; States can choose benefit rules that meet 
the needs of their citizens; consumer-driven health plans and 
health savings accounts will be available; States have discretion 
over Medicaid coverage; there’s new funding to establish exchanges 
and modernize eligibility systems that’s available. We talked about 
that. And, reliable, independent cost estimates are available. 

It seems to me that when you said. Commissioner Praeger, it 
provides great flexibility for States when it comes to building the 
insurance way, you said a fair amount of flexibility. They can make 
the exchanges a sort of Expedia.com that’s open to all comers or 
States can give the exchange more power to negotiate, as I just 
mentioned. 

What are the factors that Kansas is considering in making this 
decision? You’ve got all this flexibility. 

What are you considering in Kansas? 

Ms. Praeger. We have a committee process that we’ve estab- 
lished through our department as the awardee of the Innovator 
Grant — the early Innovator Grant, and so we’re seeking a lot of 
input on governance. This will be a legislative decision, but are we 
going to recommend that the governance be within an existing 
State agency, a new, stand-alone State agency, a separate non- 
profit? 

During this process we want to look at the pros and cons of those 
various approaches. Do we look more like a Utah model? Do we 
look more like a Massachusetts model? I think probably we will 
look more like a Utah model, where all plans that want to be on 
the exchange will be able to be on the exchange as long as they 
meet the minimum standards that will be required. 

I think another critical decision is going to be, do we have a mar- 
ket outside the exchange versus the one inside the exchange? Prob- 
ably we will, but I think that’s another decision point that we’ll 
have to make; and if we do, then how do we make sure that the 
playing field is level? 

One of the key issues there is that the exchanges will be funded 
through transaction fees. That adds an additional fee, buying on 
the exchange; so how do you make sure that you have similar cost 
on plans outside the exchange so you don’t create a disadvantage 
by that transaction fee on the exchange. So, there are lots of issues 
like that that we will sort through, seeking as much input as we 
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can from as many folks as we can in Kansas to make it work for 
Kansans. 

The Chairman. But this is your decision, the State of Kansas 
makes those decisions. 

Ms. Praeger. Yes. 

The Chairman. We don’t. 

Ms. Praeger. Yes. 

The Chairman. I just wanted to make that point, that I think 
there’s a great deal of flexibility out there for the States to design 
and develop these. 

Now, Speaker Clark, when you testified before the committee in 
2009 — I looked over your testimony — ^you said that one of the ob- 
stacles to State flexibility and health reform was Federal restric- 
tions on — and I quote from your testimony — “wellness initiatives or 
personal responsibility elements.” 

That hits home with me, because I have been one of the strong- 
est advocates for years here on wellness and prevention. I’ve 
worked closely with Senator Hatch on that in the past. It’s been 
one of my top legislative projects, and that was the part that I had 
worked on, on the Affordable Care Act. 

The Affordable Care Act includes programs that gives States, 
communities and employers the kind of flexibility that you men- 
tioned, I believe. That act created the community transformation 
grant program which supports State and community initiatives 
that used evidence-based techniques to prevent heart attacks, 
throat cancer and other conditions by directly addressing behavior; 
like preventing tobacco use and preventing obesity. 

The act also authorizes a $200 million grant program to give em- 
ployees of small businesses access to comprehensive workplace 
wellness programs. Now, the grants are available to employers of 
fewer than 100 employees who don’t have the resources to create 
a program of their own. 

Studies have shown that workplace wellness programs can be 
anything from nutrition counseling, to smoking cessation, to in- 
house gyms. They typically cost about $20 to $200 per employee for 
small businesses, but they have a proven rate of return ranging 
from $2 to $10 for every dollar spent in the first 18 months. 

So, we have that in the bill. 

Again, Senator Hatch asked you, and you said you were frus- 
trated. I suppose all of us are frustrated by some parts of the bill. 
There are some parts of the bill that frustrate me, too. It’s like any 
piece of legislation that passes around here. I was Chairman of the 
Agriculture Committee for a long time and passed two agricultural 
bills. I often said, I don’t like every bit of it, but that’s what com- 
promise is about. That’s what trying to get together and trying to 
work things through to build a compromise is. 

You might be frustrated by some parts. I certainly hope the part 
on wellness and prevention — I hope you’re not frustrated by that. 

And do those programs at least partially address your concerns? 

Mr. Clark. I think those are outstanding programs. In fact, I 
think the cheapest quality of health care is health in itself 

I think the low-cost portion of that is to try to keep all of us 
healthy, and to try and devise programs that pay for quality out- 
comes, as I mentioned earlier, rather than just activities, I think 
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is something we’re all engaged in, and have some commonality 
with. 

I agree with that. 

The Chairman. I appreciate that, because we worked very hard 
to put a lot of wellness and prevention provisions in and to set up 
the prevention trust fund and everything, which is moving ahead 
quite aggressively now. Again, the whole idea was to, as you say, 
keep people healthy than to treat them later on when they’ve got 
chronic diseases and illnesses. 

Also, as Chairman of this committee, anytime that the accusation 
or the implication rears its head that somehow we did not take into 
account disparate views, and that somehow minority views were 
not accommodated, I only have to respond with facts. 

In this committee markup we met for 13 days for 56 hours; no 
amendment was ruled out of order. Anyone that had an amend- 
ment offered an amendment. There were 210 total Republican 
amendments offered in this committee on this bill. We either ac- 
cepted or adopted through votes 161 of those amendments — 161 out 
of 197. 

Did we take them all? No, obviously not, but that’s the legislative 
process. You’re a legislator. Speaker Clark, and I have a great deal 
of respect for legislators, especially those who have been elected by 
their peers, to be Speaker — to be a leader. 

I’m not going to ask anyone to respond to this. I just wanted to 
make a statement that these are the facts. That is the data. And 
people didn’t get what they wanted in the bill. I understand that. 

I didn’t get what I wanted in the bill, either. There were some 
things I wanted in the bill. I happen to be a strong proponent of 
the public option. I didn’t get it, did I? Such is life. But, that 
doesn’t mean the whole bill is bad simply because I disagree with 
that. I think there’s enough in the bill. 

I just wanted to make that point, that minority views were 
heard; amendments were adopted — not all of them, of course, but 
that’s to be expected in any legislative process. 

Let’s see, was there anything else we wanted to cover here. 

Do any of you have anything else that you wanted to add to the 
record that I might not have asked or anybody else didn’t ask or 
bring up? Is there anything else. Commissioner Praeger? 

Ms. Praeger. I always try to — and I pointed it out in my testi- 
mony — I just think this is a step in the right direction in terms of 
getting everybody. It’s not perfect, I think we all know that. There 
are still issues that are going to have to be resolved. 

The Chairman. That’s right. 

Ms. Praeger. But really, the critical issue that needs to be de- 
veloped, worked on going forward, and I know you know this too, 
is the ability to rein in health care costs, and I’m a firm believer 
that you can improve quality and lower costs; they go hand in 
hand. 

And, I think that when we take the ability for companies to man- 
age risk or avoid risk by medical underwriting, we take that away, 
then the way they manage their profitability is by making sure the 
right care is delivered; because then they have a vested interest in 
providing the best quality care. 

The Chairman. I’m in agreement. 
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Ms. Praeger. And, we’ve not had that in our health care system. 

The Chairman. That’s exactly right, and I hope that’s where 
we’re headed. 

Ms. Praeger. I hope so, too. 

The Chairman. I also hope that you’ll look at all of the preven- 
tion and wellness provisions we have in the bill, and put Kansas 
on the map in being a leader in that area, too. 

Ms. Praeger. Absolutely. 

The Chairman. Utah is doing it, and I would complement you on 
that, because I’ve known about the health system in Utah for a 
long time, and they’ve been very good on wellness and prevention 
for quite a while. 

Yes, Representative Clark. 

Mr. Clark. I will just briefly talk about — maybe I could just 
identify some of the frustration that we’ve talked about here. 

I accept everything that you’ve said and think that that portion 
of the bill is rightfully stepped. Here we have one of only two func- 
tioning exchanges, but one was a grandfather and one was ex- 
cluded. That begins some frustration with this legislation, rather 
than accepting an already functioning exchange. 

Massachusetts is in and Utah has to prove its worth on the ex- 
change. 

The next portion of this deals with the Medicaid requirements, 
and here we are in the State of Utah that’s saying, “all right, 
you’re going to be mandated to have about 50 percent increase in 
eligibility in your system.” 

I’ve been in the legislature 10 years. When I began my general 
fund portion for the entitlement programs under Medicaid in the 
State of Utah, it represented 9 percent of our budget. Today it rep- 
resents 23 percent and growing. 

The Chairman. This is Medicaid? 

Mr. Clark. This is the Medicaid portion of it. It is growing at 
three times the rate of any other portion of our budget; and it’s an- 
ticipated at the end of this decade that it will be, if not very close 
to or fully into the 40 percent of our overall general fund portion 
of our budget. 

That creates a lot of concern for us in trying to be able to manage 
this process. The portion of this we are not able to try, because of 
some of the mandates, and the requirements that come from the 
program, we’re being forced in this process to spend much, much 
more money. I don’t care to debate the value of whether covering 
more people with Medicaid is valuable or not; but just the fiscal re- 
sponsibility and the frustration associated with that is fairly 
strong. 

I can go through half a dozen steps like that, but that’s fairly 
frustrated down this path. We appreciate the openness and the in- 
vitation to come and talk about what things we think that we have 
done in Utah that are valuable. We are sharing those right now 
under our exchange with 22 other States. 

Now, the Senator from Colorado that was here earlier, I would 
love to have told him about the house member under the majority 
leadership that came over and spent time with me and in Utah, 
and from the executive office about what they are doing. 
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Oklahoma today is considering legislation that is mirroring what 
Utah has done. 

There are a number of States, as we go across the country, that 
are electing portions of much like we did. We learned from Massa- 
chusetts. We didn’t use a Massachusetts model, but we learned 
from there and we’re happy to share our experiences and hopefully, 
save folks from making the same mistakes that, perhaps, we have 
made, but learning from what we’ve done right to make sure that 
they go down those paths to begin with. 

The Chairman. Thank you. 

Dr. Sharfstein. 

Dr. Sharfstein. Thank you. I first want to thank colleagues 
from Utah and Kansas. There’s a lot that we’re working on to- 
gether to make this work. 

Governor O’Malley recently wrote that he thinks the Affordable 
Care Act — he thinks about how he hears the heartache of parents 
wondering whether they can afford essential medical care for them- 
selves or their children; and he watches as rising costs erode the 
competitiveness of innovative companies and small businesses; and 
I think in Maryland we’re trying to keep our eye on those prizes — 
getting care, essential care to people who need it, reducing the 
costs and improving our competitiveness. 

We believe the Affordable Care Act provides a very important set 
of tools to States that we can flexibly adapt our circumstances to 
accomplish those goals. 

The Chairman. Thank you very much. 

I just want to respond on one thing on Medicaid. My State of 
Iowa, also the same thing. All States have the same problem with 
Medicaid. The more I looked at it, in order to get Medicaid, you 
have to fall below a certain income threshold. If you look at the 
number of people who have fallen below the poverty line in the last 
10, 15 years, you’ll see what’s happening in Medicaid. We’ve got 
more poor people in this country. That’s what is driving Medicaid. 
We’re not expanding it. The poor are expanding it, because they’re 
falling below the poverty line. 

I suppose someone could say, “well, maybe we ought to redraw 
the lines.” I suppose if you wanted to, you could get rid of all the 
poor people in this country by saying that anybody that makes over 
$1,000 a year isn’t poor. I don’t know what you’re accomplishing by 
doing that. 

We have established poverty guidelines that have been pretty 
consistent for all my time here, but they take into account how 
much you need for a family of four for food, clothing, housing, rent, 
transportation, that type of thing and then what’s the basic you 
need — I think it’s around $22,000 a year for a family of four. I’d 
like to see some of us live on that around here for a family of four. 

When I look at these Medicaid rolls, yes, they’re going up, be- 
cause we’ve got a lot of poor people. And, we’ve got a lot of people 
unemployed. I don’t know what the unemployment figures are in 
the States. I don’t know. But, we’re not as bad as some States, but 
we do have a higher rate of unemployment than we’ve had in the 
past in Iowa; and that means more people on Medicaid. 



65 


If somehow we can re-energize and re-invigorate the middle-class 
in this country, get people making a little more money and put peo- 
ple back to work, Medicaid rolls will come down. 

When I hear about all the problems with Medicaid — and it is a 
burden — I’m not saying it’s not a burden on State budgets. It’s a 
burden on our Federal budget too, but that’s just because we’ve got 
a lot of poor people. 

With that, I thank you all very much. If some of you came a 
great distance, I thank you for coming back again. I thought you 
added greatly to our deliberations here. 

I will just say one other thing: Commissioner Praeger said it very 
well. This is just my own personal view as the Chairman of this 
committee, I think we’ve made great strides in moving ahead on 
the Affordable Care Act. I believe efforts to repeal it are ill-advised, 
and trying to fight last year’s or last couple years’ battles. So, I per- 
sonally am going to resist every effort to repeal this bill. 

What I will not resist, however, are attempts to change it or 
modify it, or make it work better. Anybody that’s got suggestions 
on how to make this thing work so that we cover 30 million people 
that are uninsured — make it work so that we do reduce the cost 
of health care, make it work so that we focus more on health and 
keeping people healthy rather than just treating them when they 
get sick — any kind of suggestion; how to make the exchanges work 
better, believe me, we’re open, and we’ll look at those, and like any 
law. I’ve said many times, that the Affordable Care Act is not the 
Ten Commandments written in stone for all eternity. It is a law. 
It’s a law developed by imperfect human beings, but I think it’s a 
law that moves us in the right direction; and as any law, it’s open 
to change, and open to modification. 

I don’t want anyone to think that this can’t be changed. Of 
course it can be changed to make it work better, to meet the goals 
and the objectives that we’ve set out. 

I just wanted to make that very clear. 

Thank you all very much. The committee will stand adjourned, 
and the record will remain open for 10 days from today for state- 
ments and questions to be submitted into the record. 

Thank you all very much. 

[Additional material follows.] 
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ADDITIONAL MATERIAL 

Prepared Statement of Gary R. Herbert, Governor, State of Utah 

Good morning. I am Gary R. Herbert, Governor of the State of Utah. 

I would like to thank Congressman Upton and the other members of the com- 
mittee for your invitation to testify. 

Let me begin by stating that I am a firm believer in the principles of federalism 
embodied in the 10th amendment. 

States are not powerless agents of Federal authority. I believe that — as Governor 
of the great State of Utah — I should take every opportunity to assert the rightful 
authority of our State to advance Utah solutions to Utah problems. 

A balance of powers between the States and the Federal Government is not only 
right and proper, but essential if we are ever to find solutions to the complex prob- 
lems we face. 

Justice Louis Brandeis famously described States as laboratories which can en- 
gage in “. . . novel social and economic experiments without risk to the rest of the 
country.” 

In Utah, we began our health system reform efforts 5 years ago, long before the 
Patient Protection and Affordable Care Act arrived on the scene. The lessons we’ve 
learned in our novel experiments in health system reform can serve as a guide to 
other States as they begin their own reform efforts. In fact, we have already been 
contacted by officials in numerous other States asking us to share our experiences 
with them. 

The Federal Government has taken the opposite approach. The Federal Govern- 
ment decreed the one-size-fits-all law of the land, and has left to the States the de- 
tails of how to shoehorn the Affordable Care Act’s voluminous dictates and man- 
dates into their agencies and budgets. 

The Governors who are responsible for so much of the implementation of the Af- 
fordable Care Act were never invited to the table when it was being proposed by 
the Obama administration or debated in Congress. I find that unconscionable. 

Utah has repeatedly demonstrated we can find Utah solutions to Utah problems, 
particularly in the area of health care. Our health system reform efforts have been 
targeted to respond to Utah’s unique business and demographic needs. 

Unlike many other States, a majority of Utah’s uninsured population are em- 
ployed. Most work for small businesses which do not offer health insurance benefits. 
Over 80 percent of Utah’s businesses are small businesses, and less than 50 percent 
of Utah small businesses were offering health insurance coverage as of 2009. In 
order to reduce our uninsured population, we needed to make insurance coverage 
accessible to our State’s small employers. 

Utah also has the youngest population in the country. Many of our uninsured are 
so-called “young immortals,” persons between the ages of 18-34 who are generally 
healthy and employed but who have deemed traditional health insurance coverage 
to be either unnecessary or too expensive. In order to reduce our uninsured popu- 
lation, we also needed to expand choice in our small group market. 

In Utah, we have chosen a path of business- and consumer-oriented health system 
reform which responds to Utah’s needs. 

Years ago, most U.S. businesses made the switch from a defined benefit to a de- 
fined contribution model for their employee retirement benefits offerings. Inciden- 
tally, Utah is leading the Nation by having moved our State employees toward a 
defined contribution retirement benefit, as well. 

As part of our health system reform efforts, Utah small businesses now have the 
option of using a defined contribution model for their health benefit offerings. A de- 
fined health benefit left businesses with unpredictable and ever-escalating costs. 
Through access to Utah’s new defined contribution market, employers can manage 
and contain their health benefit expenditures. 

With the creation of the Utah Health Exchange, Utah employees also benefit from 
expanded access, choice, and control over their health care options. Rather than the 
traditional one-size-fits-all approach inherent in the defined benefit model, employ- 
ees can now use the defined contribution from their employers to shop for health 
insurance tailored to their individual needs and circumstances. The Utah Health 
Exchange currently gives Utah small business employees more than 100 plan 
choices, all of which retain the pre-tax and guaranteed-issue advantages of tradi- 
tional small group insurance. 

After the planned pilot phase, the Utah Health Exchange is now fully operational. 
In just the first month, we have already helped more than 1,000 employees get 
health insurance they have chosen. Each month, enrollment continues to climb. Our 
figures show that 20 percent of businesses participating in our defined contribution 
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market through the Utah Health Exchange are offering health benefits for the first 
time. 

We have used market principles to create a Utah solution to Utah’s problems. 

Governor Patrick and I hold the distinction of presiding over the only States in 
the Nation with functional health insurance exchanges at this time. 

The Commonwealth Connector in Massachusetts was designed to serve a business 
community and citizen population vastly different from what we have in Utah. 
Hence, our exchanges are constructed in vastly different ways. 

The Federal Government simply should not be in the business of telling Utah, 
Massachusetts, Mississippi, or any other State how to run their current or future 
exchanges, or even force them to have an exchange. 

The Affordable Care Act not only mandates exchanges for every State, but it gives 
the States little leeway in constructing exchanges that work for diverse needs and 
populations. Worse, the Affordable Care Act feigns a posture of giving flexibility to 
the States, while it’s requirement are, in reality, quite rigid. 

Just as Henry Ford offered his customers a choice of any color car they wanted 
as long as that color was black, the Affordable Care Act allows States flexibility in 
constructing their exchanges as long as they do it the way Washington tells them. 
Minimum Essential Benefit mandates, obligatory quality improvement activities for 
carriers, compulsory Federal subsidy determination mechanisms; these are just 
some of the examples of the lack of flexibility of the new national health care pro- 
gram. 

The next major problem in need of market forces is the State’s Medicaid program. 
Medicaid is poised to wreak havoc on the State’s budget for years to come, threat- 
ening our ability to fund critical services, such as transportation and education. 

Even before the Affordable Care Act, Medicaid was already a large and growing 
part of the Utah State budget. Medicaid’s share of the overall general fund has been 
growing and is projected to grow even larger, creating real problems for the State. 
In the 1990s, it was as low as 9 percent. In Fiscal Year 2010 it was 18 percent. 
By fiscal year 2020, it is estimated to exceed 30 percent, without federally mandated 
expansion. 

In this recession, Medicaid enrollment has skyrocketed. In December 2007, enroll- 
ment stood at 158,267 individuals. In December 2010, enrollment stood at 230,812 
individuals, a 46 percent increase in 3 years. 

The Affordable Care Act accelerates growth in Medicaid and compounds the budg- 
et pressure. The act prohibits the normal State tools to control costs. It requires 
Maintenance of Effort, meaning the State must participate at federally dictated lev- 
els. The act limits cost-sharing. The act confiscates State pharmacy savings. 

Perhaps worst of all, the Affordable Care Act dramatically expands Medicaid eligi- 
bility in 2014. Enrollment is projected to grow approximately 50 percent under the 
mandated expansion. The act only pays for part of new costs, meaning States must 
cover the rest. In Utah, these new costs are estimated to be as high as $1.2 billion 
over 10 years. 

I have come to Washington to present solutions to help ease the burden on our 
State. 

First, I call on the Obama administration to support an expedited appeals process 
to the Supreme Court for the healthcare litigation which has been decided by the 
lower courts. Along with 28 of my fellow Governors, I have sent a letter to the Presi- 
dent asking for his support. 

Second, I would ask that Congress exercise its authority to find legislative solu- 
tions to the onerous mandates imposed on the States by the Affordable Care Act. 

Third, we have proposed specific solutions for reform. This will require that the 
Center for Medicare & Medicaid Services (CMS) support the waiver requests that 
we have or will be submitting. Our message is simple: To have any hope of success, 
Utah needs flexibility to make this mandated model work in our unique State for 
our unique demographics and needs. 

Our reforms fall into four distinct areas: administrative simplification, provider 
incentives, patient accountability, and expand premium subsidy options. 

The first example is in the area of administrative simplification. CMS sent us a 
memo that essentially requires us to use paper to communicate with enrollees in 
the program. In our efforts to be more innovative and efficient, we developed an ap- 
proach which uses electronic technology to communicate with our clients, reducing 
costs by as much as $6 million a year. 

If CMS allows Utah the flexibility we need to be efficient — in this one area 
alone — we estimate that all the States adopting this technology could save more 
than $600 million per year. This seems like a no-brainer. However, CMS has been 
slow to respond. Utah’s simple request for this issue has been sitting with CMS 
since last July. 
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The second example highlights the need to change incentives for providers. We are 
also tr 3 dng to get waiver approval for a comprehensive reform to the way we reim- 
burse providers for Medicaid services. We should pay for value, rather than volume. 

We are developing a home-grown solution to this problem. We want to contract 
with Accountable Care Organizations (ACOs) to move toward a more provider-based 
care model. These contracts will better align financial incentives for providers to 
keep people healthy instead of just providing services. 

If we are allowed to proceed, this model will be a tipping point for the Utah mar- 
ket, and we expect to shortly see private insurance companies follow suit, benefiting 
and strengthening our overall health care system. 

In conclusion, I emphasize again that real health care reform will rise from the 
States, not be imposed by the Federal Government. 

From the days of our pioneer forefathers, Utahns have been finding Utah solu- 
tions to Utah problems. I am here today to assert our right and responsibility to 
continue to do so. 


Addendum 1. — The Utah Health Exchange — ^A Brief Overview 

The overarching philosophy of Utah’s approach to health reform is that the invis- 
ible hand of the marketplace, rather than the heavy hand of government is the most 
effective means whereby reform may take place. The Utah Health Exchange is part 
of Utah’s overall health system reform effort and is designed to enhance consumer 
choice and the ability of the private sector to meet consumer needs. 

The Exchange formally opened in August 2009 for the individual/family product 
market as well as a limited launch for the small group market. A full launch of the 
small group market and a pilot version for the large group market took place in 
September 2010. 


WHAT IS THE EXCHANGE? 

The exchange is an Internet-based information portal. It connects consumers to 
information they need to make an informed choice, and in many cases allows them 
to execute that choice electronically. 

WHY DO WE NEED AN EXCHANGE? 

Utah’s approach to health system reform is to move toward a consumer-based sys- 
tem, where individuals are responsible for their health, health care, and health care 
financing. A major step in that direction is the development of a workable defined 
contribution system. 

The Exchange is a critical component in moving towards a consumer-based sys- 
tem. For example, in order for a defined contribution system to function efficiently, 
consumers need a single shopping point where they can evaluate their options and 
execute an informed purchasing decision. For a consumer-based market to succeed, 
brokers, agents, employers, and individuals must have access to reliable information 
to allow consumers to make side-by-side comparisons of their options. 

WHAT IS THE OVERALL GOAL OF THE EXCHANGE? 

The overall goal of the Exchange is to serve as the technology backbone to enable 
the implementation of consumer-based health system reforms. 

HOW DOES THE EXCHANGE ACCOMPLISH THAT GOAL? 

To accomplish this goal, the Exchange has three core functions: 

1. Provide consumers with helpful information about their health care and health 
care financing. 

2. Provide a mechanism for consumers to compare and choose a health insurance 
policy that meets their families’ needs. 

3. Provide a standardized electronic application and enrollment system. 

doesn’t this exist already in THE PRIVATE SECTOR? 

It could be argued that the information that a consumer needs exists in the 
present system, however, in Utah we are missing two key elements. In order for 
consumerism to really take hold, we need to create a system where the information 
is available in a standardized format that allows comparisons and is located at a 
single shopping point. 
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WHY DID UTAH CHOOSE TO GO WITH AN EXCHANGE MODEL? 

Utah’s approach to health system reform relies on the fundamental principles of 
personal responsibility, private markets, and competition. To promote competition 
in the health care system, consumers need three things — accurate and relevant in- 
formation, real choice, and the opportunity to benefit from making good choices. The 
exchange model enhances private competition in the health care system by pro- 
viding all three elements of increased competition. 

In addition to the benefits to the consumer, the exchange model also offers relief 
to employers who will no longer need to bear the full burden of running a health 
plan for their employees. 

WHAT IS UNIQUE ABOUT UTAH’S APPROACH? 

Utah’s approach to developing an exchange is unique in that it builds on existing 
technology instead of starting from scratch. This allows the State to incorporate and 
build on private solutions. Utah’s approach is also designed to support the existing 
roles of entities in the health system, including insurers, producers, and health care 
providers. 


WHAT IS A DEFINED CONTRIBUTION MARKET? 

When it comes to employment-based health insurance, Utah recognizes that the 
traditional approach to purchasing a group plan is not consistent with our under- 
l 3 dng philosophies of health system reform. In 2009, Utah created a new defined 
contribution market for health insurance. In this market, employees choose their 
own insurance company, network, and benefit structure and employers simply de- 
cide how much to contribute toward the employee’s policy. It is apparent that while 
this market greatly enhances consumer choice and competition among insurers, it 
is also a more complicated system with many more people needing information than 
in the traditional group market. 

WHAT FUNCTIONS CAN THE EXCHANGE ACTUALLY DO NOW? 

At present, the Exchange is ready and able to support the new defined contribu- 
tion market for Utah’s small employers. The Exchange serves as the technology 
backbone that makes such an innovative market possible. The Exchange has the ca- 
pacity to handle employer enrollment, communicating information to insurers about 
risk, compiling and displa 3 dng price information to employees, executing the employ- 
ees’ enrollment in their choice of plan, and facilitating the collection and distribution 
of premiums. The end result is that employees have the necessary information and 
purchasing power to make an informed health insurance choice. 

In addition to supporting the defined contribution market, the exchange also sup- 
ports consumer choice in the traditional individual market. In this regard, the pri- 
mary role of the Exchange is to connect consumers with private companies that can 
help them identify and purchase the product they need. On the Exchange, con- 
sumers are given three options to shop for and buy a policy — use a private online 
shopping service, buy direct from a participating insurer, or search for an agent to 
get in-person assistance. Currently, there are four private online shopping services, 
five insurers and hundreds of agents available through the Exchange. 

WHERE WILL THE EXCHANGE TAKE US IN THE FUTURE? 

It is important to remember that a robust Exchange will be more than just a place 
to “apply for health insurance.” While the initial focus of setting up the Exchange 
has been to establish a stable defined contribution market, this is just the first step- 
ping stone in the process toward a consumer-oriented system. 

In order to facilitate consumer choice in the long run, it is clear that the Exchange 
must provide information that is relevant to not only health care financing but also 
quality and transparency of the health care system. The Exchange will also evolve 
into a tool for patients to make better decisions about their health and health care 
by providing access to information about cost and quality and health and wellness. 

The value of the Exchange is the sum of all its parts and each “part” is essential 
to the long term success of the Exchange and to the success of Health System Re- 
form. 


Addendum 2. — Medicaid Electronic Notification Proposal 

Program and Goals — The Department of Workforce Services (DWS) is an inte- 
grated, one-stop service delivery agency that administers workforce programs, labor 
exchange, unemployment insurance, and eligibility for multiple social service pro- 
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grams — Medicaid, CHIP, SNAP, TANF, and Child Care. Through administrative 
modernization, DWS expects to reduce administrative costs by $9.2 million over the 
next 18 months. 

Electronic Notification — The core of this effort is to move to a more automated, 
self-directed eligibility model using the new “myCase” system. Under the proposed 
system, customers will have easier and real-time access to services and case infor- 
mation, cycle times for determination will decrease and result in greater program 
integrity. The administrative savings come from three cost centers: (1) Electronic 
correspondence — the cost of a paper-based notice is currently $.52, which could be 
virtually eliminated, (2) Staffing — a more automated system will allow more deter- 
minations per worker, and (3) Reduced telephony costs. 

Summary of myCasc — myCase is an electronic customer interface launched in 
November 2010. Currently, it is being used by over 50,000 customers and growing 
rapidly. Over 160,000 notices have been read online, with 2.5 million page views. 
Utah would like to be a national leader in the development of this eligibility model 
and its application to Medicaid. 

Federal Reaction — FNS (who oversees the Food Stamps program, SNAP) has 
been supportive at the national regional level. DWS appreciates their support with 
both system development and the potential need for support on additional waivers 
and policy interpretations. Unfortunately, we have struggled to get permission from 
CMS for full implementation of electronic correspondence for Medicaid clients. 

TIMELINES 

• July 1, 2010 waiver request sent to FNS. 

• July 12, 2010 electronic correspondence request letter sent to Department of 
Health (DOH) to be sent to the Regional CMS office. 

• Received waiver approval from FNS — December 7, 2010. 

• Received conditional support from CMS on December 14, 2010. The condition 
of the support would require DWS to send a paper notification with all eligibility 
decisions (resulting in no cost savings). 

• Drafted response for CMS as a rebuttal on the conditions. DOH received the 
DWS rebuttal and sent the response on to regional CMS office. 

• December 17, 2010, DOH notified DWS that there should be no further action 
taken on the request until the CMS Office of General Counsel reviewed and made 
a decision. 

• December 17, 2010 — present, CMS (both the regional and national offices) have 
requested clarification and answers to questions, but there has been no word yet 
on a final decision from their Office of General Counsel. 

• We have informed FNS that until we hear back from CMS, our electronic cor- 
respondence implementation is on hold. 

• February 15, 2011 — Representatives from DWS and DOH participated in a joint 
call with CMS regional and national officials to review progress, address concerns, 
and request an expedited decision. 

• At present, there has still been no response on this issue. 

On Februaiw 26 we are slated to release new functionality into myCase. This lat- 
est release will include the electronic correspondence “opt in” for customers. We’ve 
postponed the release date three times and postponing it again would impact our 
costs, training, and roll out of other critical functionality. Each month the release 
is postponed hampers Utah’s ability to reduce costs and deliver quality services to 
our customers in a 24/7 online environment. Our timeline is aggressive and we need 
an efficient process to meet these milestones. 

We would like to work with CMS to quickly resolve the electronic correspondence 
issue and to develop a better process to expedite future potential waivers or permis- 
sions. 


Addendum 3. — Utah Medicaid Reform Proposal 

Rising Medicaid costs threaten the stability of the budget — In the 1990s, 
Medicaid expenses accounted for 9 percent of Utah’s State budget. Currently, they 
account for 18 percent of the State budget and are projected to Be well over 30 per- 
cent within the next 10 years. Enrollment has increased 46 percent from December 
2007 to December 2010. 

Obamacare will just make this worse — In 2014, Utah Medicaid will be re- 
quired to add another 100,000 people to the program, a 50 percent increase in en- 
rollment. Enhanced Eederal funding for this group will run out within 10 years, 
costing the State an additional $1.2 Billion. 

Obamacare also takes away the key tools that States could have used to address 
the rising costs. It contains a maintenance-of-effort provision which prohibits us 
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from rolling back some of the expansions to optional populations put in place during 
better economic times. It freezes cost-sharing arrangements with patients to the old 
levels, such as $3 co-pays for pharmacy and $6 for inappropriate use of the emer- 
gency room. It also confiscates all of the savings that we have generated through 
our preferred drug list program, costing us $6.3 million a year starting in 2010. 

Proposed reforms — To get the costs under control and prevent a total collapse 
of the State budget, we have to change the way the program works. Utah is consid- 
ering a proposal that would “fix” the bad incentives in Medicaid and restore some 
hope of cost control. 

The basics of the proposal are: 

• Replace existing managed care contracts with Accountable Care Organization 
(ACO) contracts — Providers would be paid on a capitated basis in a way that brings 
the doctor and the patient into the mix (as opposed to the old HMO model where 
we pitted doctors against insurers.) 

• Require contracted ACOs to meet performance standards, including using Med- 
ical Homes. 

• Increase Patient Responsibility — Create a sliding scale copayment schedule for 
patients based on their income. 

• Budget management strategy — Peg the growth in Medicaid pajmients to the 
growth in State revenues. Use a Medicaid Rainy Day fund in good years to save 
up for the bad years. 

• Expanding the Premium Subsidy Option — Allow Medicaid clients the option of 
taking a subsidy to purchase insurance through work or the Utah Health Exchange 
instead of being on Medicaid. 

We may be able to do some of this under our existing waiver authority; however, 
we need the Federal Government to give us some additional flexibility in order to 
make these reforms successful. If we can test this model, there is a chance that we 
could provide insights that would help every State improve their Medicaid program, 
saving hundreds of billions of dollars in State budgets alone, not to mention the sav- 
ings to the Federal Government. 

It’s not just Medicaid — We are proposing reforms to our Medicaid program that 
are part of a larger effort to address problems with the system. Most insurers recog- 
nize the fundamental problem of paying for volume instead of value. If Medicaid 
takes the lead on changing the way providers are paid, private insurers will follow, 
lowering overall costs systemwide. 

Addendum 4. — The Utah Health Exchange: A Look in the Rearview Mirror 
(by Norman K. Thurston, Ph.D.) 

Preface — Governor Jon Huntsman, Jr. was inaugurated in 2005 and stated that 
one of his priorities was to make health insurance available to more Utahns. Dr. 
David Sundwall, the executive director of the State Health Department was tasked 
to find staff resources to create a solution and I was asked to work on this project 
to help inform stakeholders and frame the debate. 

Our first step was to organize a day-long health summit held at the University 
of Utah in May 2005. National experts were invited to inform policymakers and 
stakeholders about the latest national ideas on various health and insurance-related 
problems. The goal of the summit was to form a consensus on which direction the 
Governor should take. One of the presentations was on a plan for a new health care 
connector being negotiated in Massachusetts with a Republican governor and a 
Democratic legislature. We quickly realized that our approach would need to he dif- 
ferent, but it might be possible to create a low-cost, Utah-based version that would 
focus on markets and private solutions and exclude the expansion of government 
programs. 

With the support of many staff, legislators and governors, we have designed a rev- 
olutionary approach to health system reform in Utah. In this document I intend to 
give a reflection on the development and implementation of the Utah Health Ex- 
change, a critical component of our overall plan for health system reform. I hope 
to highlight both the thinking behind our approach and the lessons learned. 

GENESIS — identifying THE UNDERLYING PROBLEM 

While the focus of health system reform in Utah has grown to include several crit- 
ical areas that are intended to bring more value into the system, at the outset the 
goal was to decrease the number of people without health insurance. 

To help understand the problem, we analyzed detailed surveys of the uninsured 
and realized some commonalities. Most of the uninsured in Utah are in households 
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with at least one working adult, who is often employed by a small business or if 
they are employed by a large business, they are part-time workers. 

That raised the next question. Why do so few small businesses offer health insur- 
ance? Estimates indicated that in 2005 less than 40 percent of small businesses in 
Utah were offering health insurance as a benefit. A study of businesses in Utah 
showed us that the No. 1 reason they choose not to offer a health benefit was the 
unpredictability of costs. Most small businesses are entrepreneurial and need to be 
able to project both revenues and costs in 3 to 5 years in order to make plans to 
achieve their profitability goals. 

To address these specific issues, we set out to create a new approach to the em- 
ployee health benefit that would entice more employers to offer it and slow the de- 
cline in employers no longer offering coverage. 

Some of the critical aspects of the design of this new system include: 

• Generate predictability of costs for the employer — Small employers need to be 
able to forecast with a fair degree of certainty what their labor costs will be. We 
needed a system that gives the employer the ability to predict costs more effectively 
than the current system allows. 

• Preserve the tax benefit to both the employee and employer — The current tax 
code creates a huge disparity in treatment of health insurance that is purchased 
through an employer’s group plan versus a policy purchased by an employee on 
their own. We needed to create a system that continues to allow both the employer 
and the employee to pay for health insurance with pre-tax dollars. This tax benefit 
could be as much as 45 percent of the cost of health insurance, considering State 
and Federal income tax, payroll teix, and the phase-out of the earned income teix 
credit. 

• Bringing the consumer back into the equation — One of the most powerful forces 
for change is an informed consumer. Traditionally, the employee has been excluded 
from critical conversations about benefits and prices for group health insurance. To 
bring competition, discipline, and innovation into the process, we need to give more 
of the control to the employee. 

CHANGING THE UNDERLYING HEALTH INSURANCE MARKETS 

With these preliminary goals in mind, the first key element in setting up the new 
system was to develop an entirely new health insurance market in the State of 
Utah. At the time, we had four main private-sector markets — individual/family mar- 
ket, small group market, large group commercial, and self-insured. Our intent was 
to create a new defined contribution market that is modeled after the defined con- 
tribution approach to retirement benefits. The defined contribution approach to re- 
tirement addressed the same problem that employers had with predictability re- 
garding their retirement benefits. 

In this new market, employers would designate a contribution amount for each 
employee to use toward the purchase of health insurance. The employee would then 
be allowed to select from plans offered by participating insurers in the same way 
that they have control over how their defined retirement contributions are invested. 
In addition to giving the employer control over their benefit costs, this also has the 
advantage of giving the employee full control over their health plan. They can 
choose the plan that best suits their needs. The employee also now has skin in the 
game, in the sense that if they choose a more expensive plan, they pay the dif- 
ference, but they also perceive the savings from choosing a less expensive plan. 

As soon as we started designing this new system, we recognized that the two big- 
gest challenges in creating this new choice-oriented market would be the potential 
for adverse selection and the need for a technology tool to help consumers evaluate 
their options and make good choices. 

Adverse selection is primarily a problem for the carriers, so we brought them to- 
gether and gave them an opportunity to identify a solution for potential selection 
issues. 

Their solution was to design and implement one or more risk adjustment mecha- 
nisms to ensure that the funds that flow to each carrier inside the Exchange more 
closely match the assignment of the risk. It turns out to be also a good move strate- 
gically. As we researched risk adjustment experiments, we found that in most cases 
where they failed, the blame was placed on the entity that developed the risk ad- 
juster. It is easy for an insurer to walk away from a failing risk adjuster that is 
designed by someone else. It’s a lot harder for them to make that case when they 
themselves have designed it. In our system, if the risk adjuster needs to be modified 
or updated, the carriers have the ability to make those changes. 

On the second issue, facilitating consumer choice, we looked to the consumer expe- 
rience in other industries that have similar challenges. The easiest example to un- 
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derstand is the travel industry. Over the past 20 years, consumers have been given 
a significantly greater opportunity to use the Internet to make travel plans and exe- 
cute them online. 

We found that there are several private companies that have developed tech- 
nologies to help consumers navigate the complex decisionmaking process and get the 
outcome that best meets their needs. In our presentations, we often pointed to 
Travelocity as being a prime example of a pioneer in the world of web-based con- 
sumer support. We set out to find a solution for employees choosing health plans 
that replicated the Travelocity service concept. 

USING TECHNOLOGY TO FACILITATE HEALTH SYSTEM REFORM 

As we contemplated moving forward with this new market, it became apparent 
that we would want to develop an Internet portal that could serve as the technology 
backbone for implementing health system reform in the State of Utah. This concept 
grew into the Utah Health Exchange. 

In addition to providing a web-based solution for the new defined contribution 
market, the portal could also provide technology solutions for other aspects of health 
system reform. Specifically, if we were going to the trouble of developing a consumer 
choice module for employees in the defined contribution market, we could also make 
that same functionality available to individuals bu3dng policies on the open market 
or employers shopping for traditional group policies. Similarly, this would create a 
great opportunity and need for us to provide consumers with solid information on 
cost and quality. Eventually, this core portal could be expanded to support other as- 
pects of health system reform. 

As we considered how to structure the portal, we decided to take a modular ap- 
proach. Initial development would eventually concentrate on three modules: 

1. The Consumer Information Module; 

2. The Individual Market Shopping Tool; and 

3. The Defined Contribution Module. 

After taking a realistic assessment of our capabilities and limited staff resources 
we decided to focus on the most critical component of the portal first — providing a 
workable solution for small employers. Because of that, the Defined Contribution 
Module was given the highest priority. 

We set a goal of having something ready for a few employers to test by the fall 
of 2009. To make that happen as quickly as possible, we used an RFP process to 
identify existing private market technology solutions that could be applied to this 
module. Through that process, we found that the consumer comparison and choice 
technology that we needed already existed in the private market place. 

In the insurance industry, just like the travel industry, there are several firms 
that have already developed tools to support health plan choice that could be adapt- 
ed to meet our goals and needs. At the end of the process, we awarded contracts 
to two private companies, bswift, and HealthEquity, to work together to form the 
core technology for Defined Contribution Module. The area of expertise of bswift’s 
is in facilitating consumer choice and HealthEquity brings the tools needed to han- 
dle the flow of funds. As a bonus outcome from the RFP process we also identified 
ehealthinsurance.com as a partner for developing the Individual Market Shopping 
Tool. 

With these three private partners on board, in the summer of 2009, we launched 
the portal and christened it the Utah Health Exchange (often referred to as the 
UHE or the Exchange). In its initial form, the Exchange was launched with both 
the Defined Contribution Module and the Individual Shopping Module. 

Development of the Consumer Information Module has begun, but is still not 
ready for prime time. When it is complete, the Consumer Information Module will 
be a technology resource to provide consumers with more transparency about the 
entire health care system, including health care providers as well as insurers. It will 
be able to display information on cost and quality in a way that helps the consumer 
make decisions and choices. 


1 It should be remembered that an Exchange is a technology solution that is designed to facili- 
tate the underlying health system reforms. In national discussions, people occasionally ascribe 
additional roles for exchanges, including such things as operating public programs, regulating 
markets, or even negotiating with carriers. While any of those goals could be a part of a State’s 
underlying health reform, they should be thought of separately from the technology component, 
which is the real Exchange. 
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THE INDIVIDUAL MARKET SHOPPING TOOL 

The Individual Market Shopping Tool is the easiest component of the Exchange 
to explain. Once word got out that ehealthinsurance.com would be our partner in 
this module, several other private entities with similar capabilities approached us 
with a desire to get involved. Since it was our purpose all along to foster competition 
in the private market, we had no justification to exclude any qualified partner. 

As it stands today, individuals coming to the Exchange to buy a policy can shop 
in three different ways: 

1. Online Comparison Shopping — They can choose one of five companies that offer 
side-by-side comparison shopping Web sites. 

2. Online Buy Direct Shopping — They can also buy direct from one of the five in- 
surance company Web sites that offer individual policies for sale through the Inter- 
net. 

3. Find a Broker — The Exchange also has a tool that allows individuals to find 
a store-front insurance producer nearby where they can get help in person. 

It is important to note that the plans offered through this module are the same 
plans available through the individual market. Given that our individual market 
functions relatively well, there was no need for insurers or regulators to create new 
rules or restrictions on policies that could be offered.^ 

While this adds significant value for consumers by facilitating their interaction 
with private partners, it is not a cure-all. Products purchased through this module 
do not have the tax advantages of employer-sponsored plans. In the Utah individual 
market, these plans are not guaranteed issue plans, so consumers can be denied 
coverage. In that case, they are informed of their eligibility to participate in the 
Federal or State high-risk pools. 

It’s also critical to point out that these private partners do not charge the State 
for their services and did not receive any State development funds. They earn com- 
missions just as they would through their normal line of business and do not in- 
crease the cost to consumers. 

While this solution works very well for our current needs, we have to consider 
that as it stands today, the Affordable Care Act also contains several provisions that 
will create a significant disruption in our individual market and our Exchange ap- 
proach might need some additional functionality to meet guidelines. We are cur- 
rently evaluating the impact on our market and developing a contingency plan. 

THE DEFINED CONTRIBUTION MODULE 

The Defined Contribution Module is the most well-known and publicized module 
of the Exchange. This module was launched with a very aggressive timeline. We 
needed to have small employer beta test up and running by late summer of 2009, 
with a full launch for small employers in the fall of 2010. We were also asked to 
conduct a pilot program for large groups in 2011 to see if we could be ready to han- 
dle all large groups by the fall of 2011. 

The limited launch that ran from the fall of 2009 through the full calendar year 
of 2010 resulted in a test group of 11 employers offering their employees a defined 
contribution health benefit. Having a relatively small number of participants was 
exactly what we needed to be able to test the technology and work out any bugs. 
We learned a lot in the process. 

We have identified seven essential functions that need to be in place for a Defined 
Contribution Module to work. 

1. Creation of Application Packets — The Exchange must be able to accept em- 
ployer information electronically and create a basic application packet that can be 
sent to the insurance carriers for evaluation and acceptance. This packet needs to 
include employees’ basic health information collected on an electronic version of the 
State’s uniform health questionnaire. 

2. Risk AssessmentAJnderwriting/Rate Setting — Once the employer packet is ap- 
proved for participation in a defined contribution plan, the technology must facili- 
tate communication with the insurance carriers in the underwriting and rate setting 
process. Rates received from the carriers must be posted so that employers and em- 
ployees see the correct prices based on their group’s risk. (In Utah, we use the same 
underwriting rules as in the traditional small group market, plus or minus 30 per- 
cent rate bands.) Once the pricing information is loaded, employers have any oppor- 


2 1 should note one exception — as part of the health reform legislation, we raised the bar for 
carriers to deny coverage in the individual market. Under the new rules, individuals under 225 
percent of average risk cannot be denied coverage. 



75 


tunity to review the rates and set the defined contribution amounts for the employ- 
ees. 

3. Employee Shopping and Choice — Employees must be given an opportunity to 
come into the system, evaluate their options, and make their plan choice. While 
every component is critical, this is the one that makes or breaks the effectiveness 
of the Exchange. Our goal is to provide the consumer with the tools they need to 
evaluate their options and make an informed choice. The current technology allows 
employees to filter or sort based on type of plan, benefits structure, insurance car- 
rier, the inclusion of a particular provider, price, and other elements. This is critical, 
because with over 140 possible plan choices, it can be an overwhelming experience 
to evaluate so much information and make a good choice. It is our belief that this 
is where technology makes the biggest difference. 

4. Enrollment — Once the employee choices have all been executed, the technology 
must be able to create an enrollment file that documents which employees and de- 
pendents are enrolled in which plans. This information is then transmitted to the 
carriers so they can create accounts, print cards, and be ready to process and pay 
claims for their respective enrollees. 

5. Eligibility Reporting — The system also needs to have the capacity to enroll new 
hires and make changes at other times, such as special qualifying events or termi- 
nations and communicate those changes to the carrier and report current and accu- 
rate eligibility information to inform other processes in the system, such as financial 
payments. 

6. Financial Transactions — The system must make an accounting for the premium 
dollars. In this new market, there are more destinations for those dollars than in 
the traditional group plan. Most importantly, the premium dollars have to be risk- 
adjusted and forwarded to the corresponding carriers. 

7. Customer Service/Support — The last function to cover is a process for customer 
service and user support, ideally, most employee needs would be served by their em- 
ployer’s producer, who would be fully aware of the functions of the Exchange and 
is licensed to make recommendations about plan choice. However, the Exchange 
needs to have the ability to provide information and support to all users. We are 
currently in the process of evaluating and redefining our approach to filling this 
role, but it is becoming apparent that this is more of a policy decision than a tech- 
nology issue. 

As mentioned earlier, one of the critical elements to make this new defined con- 
tribution market work is the ability to apply an effective risk adjuster and our ap- 
proach was to turn that over to the participating carriers. In statute, we created 
the Utah Defined Contribution Risk Adjuster Board as the formal process for that 
to happen. This board is composed of carrier representatives, government represent- 
atives, and a representative from the business community. 

The duty of the board is to develop a plan of operations governing the defined con- 
tribution market that addresses problems related to risk and protects the market 
from adverse selection. Since the details of the operation of this market are fairly 
dynamic as we continue to learn and adjust, I have left out many of the specifics. 
However, the current version of the plan of operations would have most of those de- 
tails. 

Similarly, the staff operating the Exchange frequently needs input on difficult 
operational and implementation issues. To provide additional support in a less for- 
mal setting, the Utah Health Exchange Advisory Board was created, composed of 
representatives from insurers, producers, community organizations, and govern- 
ment. 


CRITICAL LEARNING FROM THE DEFINED CONTRIBUTION MODULE LAUNCHES 

We used the learning from the limited launch to improve the technology in prepa- 
ration for a full launch in the fall of 2010. We have also learned a few important 
things in this full launch that have required us to plan additional improvements. 

Perhaps the most important thing we have learned is that it is difficult to put 
together and manage all of the information needed in an employer application. In 
the traditional market, this is typically done by producers using a paper-based ap- 
proach. When this is translated into an electronic format, there is still a tremendous 
need for the producer to be heavily involved in scrubbing the various components 
to ensure that everything is ready for submission. 

Here are some of the other current issues and learning points from the launches: 

1. Employee census — Businesses, especially small ones, are dynamic environ- 
ments. During the course of a few weeks involved in processing the application, em- 
ployees are hired, terminated, and become eligible or ineligible for benefits. The in- 
surer has to know that they are basing their underwriting on the complete set of 
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employees that are to be insured, yet this is a moving target. This is no different 
than what happens in the traditional small group market, but it is certainly some- 
thing to take into account. 

2. Employer Support — At the end of the process, many employers want assurance 
that the prices their employees will see in the Exchange are competitive with rates 
in the traditional market. In Utah, by statute, the plans inside the Exchange cannot 
be priced higher than the same plans outside the Exchange. However, this can be 
difficult to verify. Due to the nature of the Exchange, it’s not easy to perform an 
apples-to-apples comparison with plans offered outside the Exchange. First of all, 
the exact plan that they may be considering outside the Exchange may not be one 
of the choices inside the Exchange. In addition, for reasons already mentioned about 
changing employee census, the rate quotes may not have been generated using the 
same employees. Finally, there is no way to predict what the employees will choose 
when given the choice. 

3. Retrospective Risk Adjustment — In addition to the prospective risk adjuster, 
carriers may wish to do some back-end or retrospective risk adjustment. One of the 
challenges will be that claims information for employees in any given group could 
be housed across multiple carriers who may not be excited about sharing that infor- 
mation with each other. Fortunately, all of our participating carriers are also re- 
quired to submit data to our All Payer Claims Database (APCD). So there is a single 
data source that has access to all of the claims related to Exchange participants. 
It stands to reason that the APCD could be a very useful tool in conducting retro- 
spective risk adjustment for groups insured through the Exchange. 

4. Engage Producers — The producers are the primary sales force for the defined 
contribution market. Rather than confronting and marginalizing them, it is better 
for everyone involved to engage them as early as possible in the process. An in- 
formed producer is likely to see how this new approach can benefit some or all of 
their existing clients as well as providing them a new sales tool to reach out to those 
small businesses that don’t currently offer a benefit. Producers are also very helpful 
in Riding the development of the technology tools, ensuring that the process flows 
as intended, and watching out for errors or deviations in the system. 

5. Premium Parity — In order to avoid a scenario where the defined contribution 
market is overloaded with high-risk employers, it is essential that premiums for like 
products be the same inside and outside the Exchange. Initially, we did not have 
this requirement in the limited launch, and it became immediately apparent that 
this would be a problem. One of the specific areas of concern has to do with restric- 
tions on renewal rates. In Utah, incumbent carriers face statutory limits on pre- 
mium increases at renewal. When currently covered small employers look at the Ex- 
change, carriers should not get a free pass to rate them up beyond these limits. In 
our current approach, if an employer is currently insured with a participating car- 
rier, all carriers are restricted from assessing a risk factor higher than their renewal 
risk factor from their incumbent carrier. 

6. Engage Insurers — When all is said and done, the insurers have every incentive 
to make this work. It represents an opportunity to increase enrollment, which will 
reduce cost-shifting as well as providing additional premium. To the extent that 
there are concerns about risk, it is the insurers who have the proper motivation to 
address them. With this in mind, we have given a fair amount of latitude to the 
insurers to bring their expertise to the table to help in the design and development 
of the system. 

7. Private Solutions — We now realize that it was very effective for us to contract 
with companies that have existing technology solutions that could be applied to the 
needs of the Exchange. However, we have also learned that this partnership works 
best when the application of the technology is close to the core competency of the 
partner. It’s better to engage additional partners whose core competencies meet the 
need at hand instead of trying to apply technologies beyond what they are intended 
to do. 

8. Do a Beta-test — Maybe this is the most obvious thing that we only thought 
about once we were into the process. It is essential to a successful development to 
continually test the system during development. A beta-test with real participants 
was very informative and made a huge impact on our eventual outcome. 

COUNSEL FOE OTHER STATES 

Can this be done faster using Utah as a template? I am convinced that this 
is the case. Based on our experience, we know what legislative action is required, 
and we also know what critical functions need to be in place for the Defined Con- 
tribution Module to work. This isn’t to say that it would take time to develop those 
functions, but we now know that most (if not all) of them are already developed in 
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the private market. If States can be clear about their needs, it should be straight- 
forward to build. 

What adaptations should States anticipate? It was not easy to develop the 
data interfaces and communications between the exchange tools and the insurers. 
While insurers that are participating in our Exchange understand how to deal with 
that now, new insurers will need some time to get up to speed. 

Prepared Statement of the American Academy of Family Physicians 

American Academy of Family Physicians (AAFP), representing 97,600 members 
nationwide, is pleased to submit this statement for the record to the Senate HELP 
Committee regarding the first year of the Affordable Care Act (ACA). The AAFP 
supported this legislation for many reasons, not the least of which is its goal of 
achieving health coverage for nearly everyone in this country. In addition, the ACA 
implemented numerous strategies for improving health care delivery and making af- 
fordable, high-quality care more available. 

background 

Members of the AAFP have a great deal of experience in delivering health care: 
family physicians treat one out of four patients in the United States. In fact, more 
than 215 million office visits are made to family physicians each year; 59 million 
more than any other medical specialty. 

Family medicine is dedicated to treating the whole person, providing preventive 
care, coordinating care for multiple illnesses, promoting mental health and sup- 
porting better health behavior. Because of their focus on prevention and care coordi- 
nation, family physicians help prevent many illnesses, treat early those illnesses 
that do occur and, when necessary, refer patients to the right specialist and advo- 
cate for them in this fragmented and complex health care system. 

As the only medical specialty society devoted entirely to primary care, the AAFP 
is engaged in virtually all health care issues, including health care coverage, cost 
and quality. Medicare, Medicaid and CHIP, health information technology, funding 
for family medicine training, graduate medical education, the affordability, avail- 
ability and safety of prescription drugs, primary care research and medical liability 
reform. 

Family physicians have long worked with policymakers from both sides of the po- 
litical aisle to advance health care policies that promote primary care. We are com- 
mitted to continuing this work with the 112th Congress. Since Congress is focused 
on either repealing, replacing or maintaining the Affordable Care Act, below are our 
comprehensive comments regarding all aspects of the law. The first section will 
refer to issues under the jurisdiction of the committee, but we also will include por- 
tions that refer to other primary care issues in the health law. 

RELIABLE, HIGH QUALITY AND AFFORDABLE COVERAGE 

For over 20 years, AAFP has been working to broaden health insurance coverage 
as the first step toward assuring that everyone has timely and effective access to 
the health care services they need. As the Affordable Care Aet evolved over the 2 
years it was debated, we were encouraged that several of the provisions of our 
Health Care for All policy remained in the various drafts of the legislation. For ex- 
ample, we supported building on the current employer-based system of providing 
coverage, while improving the insurance market to create better access to coverage 
for small businesses and individuals who are neglected in the current market. In 
our view, this always has included protecting insured individuals from losing cov- 
erage or being singled out for premium increases due to changes in health status, 
so that families with insurance are able to keep it. As long as these broad insurance 
reforms are part of a private market, a requirement for personal responsibility is 
probably necessary to avoid the problem of individuals waiting to buy insurance 
until health care costs arise. 

As part of the personal responsibility requirements, we have recommended sub- 
sidies or other mechanisms that will help low-income or high-risk individuals with 
the cost of coverage. We have agreed that subsidies also should be available for 
small businesses to enable them to offer health insurance to their employees. Fi- 
nally, we have supported the rights of all consumers to be provided with adequate 
and comparable information that will enable them to choose the health insurance 
product that best meets their needs. Each of these important reforms is included 
in the Affordable Care Act. 
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HIGH QUALITY, EFFICIENT DELIVERY SYSTEM 

System reforms must empower physicians to improve health care quality and ef- 
fectively use finite resources. Quality measurement programs simply cannot identify 
and penalize physicians and other providers whose results appear to fall below the 
top level of performance. Such programs will not yield the systemwide improve- 
ments needed to assure high-quality health care for all patients. 

The AAFP supports the ACA’s Patient Centered Outcomes Research Institute for 
clinical comparative effectiveness research. The new institute will provide physi- 
cians and patients with useful information about various diagnostic tools and treat- 
ment options, and we strongly believe that such research will contribute to better 
individual health care decisions. 

Family physicians provide care to individuals throughout their lives, including pa- 
tients with numerous chronic illnesses. As a result of this broad scope of practice, 
it is not surprising that our members deal constantly with gaps in medical knowl- 
edge. As practicing family physicians, our members may feel as though they spend 
more time “practicing in the gaps,” than practicing medicine that is supported by 
randomized clinical trials. 

Given the complexities of clinical care and the multitude of treatment options 
available for many conditions, as a nation, we cannot expect, afford or in many 
cases ethically conduct, all the randomized clinical trials that would be needed to 
fill in the existing gaps in knowledge. As a result of this practical consideration, the 
AAFP is a strong supporter of ongoing development and support of comparative ef- 
fectiveness research. 

The AAFP also supports efforts in the ACA to expand and accelerate the develop- 
ment of meaningful quality measures and reliable data sources to build an evidence 
base for high-quality care. Broad adoption of truly connected and interoperable 
health information systems will help achieve quality improvement goals, but we 
need to continue to invest to develop an infrastructure to support this plan. Infra- 
structure needs are particularly acute in smaller physician practices. 

INCREASED FOCUS ON WELLNESS AND PREVENTION 

The ACA created an important innovation in health care with the establishment 
of the Prevention and Public Health Trust Fund. The basic goal understanding of 
this fund is that improvements in the overall health status in the Nation will serve 
to rein in costs and improve productivity. This fund also is supplemented with an 
investment in research to fill gaps in knowledge about the most effective health pro- 
motion strategies. These sorts of public investments are needed in education, com- 
munity projects, and other initiatives that promote healthy lifestyles. As decisions 
are made about this program, AAFP believes that special emphasis should be placed 
on collecting data and developing strategies to eliminate regional, racial, ethnic, and 
gender health disparities. In addition, public investments and insurance plans also 
should support early access to care for mental health and substance abuse disorders. 

PRIMARY CARE WORKFORCE 

The ACA made a significant step toward effective understanding of our health 
care workforce requirements by establishing the National Health Care Workforce 
Commission to: 

• Disseminate information on promising health care professional retention prac- 
tices; 

• Communicate information on policies and practices that impact recruitment, 
education and training, and retention of the health care workforce; 

• Work with Federal, State and local agencies to review current and projected 
health care workforce supply and demand and make recommendations to Congress 
and the Administration regarding health care workforce priorities, goals and poli- 
cies; 

• Perform duties, including conducting reviews, making reports, making rec- 
ommendations, conducting assessments and data collection and dissemination ac- 
tivities, related to the State Health Care Workforce Development Grant program; 
and 

• Study effective methods for financing education and training for health care ca- 
reers. 

Beginning in 2011, the Commission must submit to Congress and the Administra- 
tion by October 1 of each year a report containing the results of reviews and rec- 
ommendations concerning related policies. Beginning in 2011, the Commission must 
submit to Congress and the Administration by April 1 of each year a report that 
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contains a review and recommendations related to at least one high priority area, 
which may include: 

• Integrated health care workforce planning; 

• Requirements for health care workers in the enhanced information technology 
and management workplace; 

• Aligning Medicare and Medicaid graduate medical education policies with na- 
tional workforce goals; 

• Eliminating barriers to entering and staying in primary care; and 

• Educating and training, projected demands and integration with the health de- 
livery system of the nursing workforce, oral health care workforce, mental and be- 
havioral health care workforce, allied health and public health care workforce; emer- 
gency medical service workforce capacity; and a comparison of the geographic dis- 
tribution of health care providers with identified workforce needs of States and re- 
gions. 

To carry out its duties, the Commission is authorized to use existing information 
collected and assessed by its own staff or under arrangements, carry out or award 
grants or contracts for research and development where existing information is in- 
adequate, and adopt procedures permitting interested parties to submit information 
for the Commission to use for reports and recommendations. 

The AAFP supports the establishment of this commission. It is clear that impar- 
tial and informed decisions on how to promote the needed health care workforce are 
imminent. This commission is necessary to provide unbiased, informed and appro- 
priate data and recommendations for how the Federal Government can best allocate 
its physician-training resources to achieve the best results. To perform this long- 
needed function, the commission will need to be sufficiently funded. 

SMALL PHYSICIAN PRACTICES AND PATIENT-CENTERED MEDICAL HOMES 

While the ACA takes important steps to recognize the high value of primary care 
services and the critical role such services play in a high-functioning health system, 
we have some concerns that health reform might not accommodate privately owned 
small and medium physician practices. 

As many as 25 percent of family physicians serve their patients in either a solo 
or 2-physician practice. These practices flourish all over the country, in rural com- 
munities and in city neighborhoods. They provide up-to-date medical care and, with 
the use of information and communication systems, ensure that their patients find 
the community resources that will allow them to manage their chronic diseases, and 
prevent them in the first place. 

High-quality health care can be (and is being) delivered to patients, often in rural 
and underserved areas, by family physicians practicing alone or with a few other 
physician and health professional colleagues. Claims that health reform will (or 
must) lead to “vertical organization of providers and accelerate physician employ- 
ment by hospitals and aggregation into larger physician groups” are without merit 
and contradicted by the experience of AAFP members. 

The Patient-Centered Medical Homes (PCMHs) and the Accountable Care Organi- 
zations (ACOs) are potential examples of these larger physician groups. However, 
AAFP believes that, properly constructed, an ACO can serve as a vehicle for dis- 
parate small physician groups to share some assets and support some community 
resources needed to coordinate care and help prevent disease. We believe that a 
PCMH need not be a large physician practice. Indeed, physicians in solo, small or 
medium-sized practices provide the important team-based primary care and preven- 
tive health services and chronic disease management called for in the health care 
reform law. 

As we implement the Affordable Care Act, it is important to keep in mind that 
we should transform the practice of health delivery to reduce duplication and frag- 
mentation of service and focus on coordinating care. However, we should not elimi- 
nate the variety of practices that make health care delivery most effective in dif- 
ferent settings. We will continue to need small and medium-sized practices and we 
should give these physicians the assistance they need to participate fully in our Na- 
tion’s renewed emphasis on primary care. It is for these and other reasons that the 
AAFP is eager to review the proposed regulations from HHS to implement the 
shared savings program under the ACA. 

PAYMENT AND DELIVERY SYSTEM REFORMS 

We believe that the Affordable Care Act begins to make much-needed investments 
in value-based payment methodologies that improve chronic disease management 
and care coordination, including but not limited to the Patient Centered Medical 
Home. In addition, the ACA includes pilot tests of other innovative approaches ere- 
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ating joint incentives for providers to coordinate and improve care and achieve cost 
efficiencies — such as accountable care organizations, gain-sharing, and payment 
bundles — to assess their feasibility for widespread implementation. However, cur- 
rent regulatory restrictions and antitrust laws that inhibit physicians, particularly 
those in smaller practices, from pursuing clinical integration strategies aimed at 
quality improvement and care coordination need to be identified and remedied. We 
understand that HHS and the Justice Department are attempting to reconcile the 
ACA’s cost-saving reforms that require collaboration with the restrictions of the 
antitrust laws and regulations. The AAFP has long called for this important and 
long overdue action. 


REDUCED COSTS 

The ACA recognizes the importance of preventive health care and refocused 
health care delivery in containing costs. In addition, there are several other provi- 
sions that will help save money both for the health system and for individual pa- 
tients and payors. These provisions recognize that both private and public health 
insurance programs must be sustainable and that steps need to be taken to control 
costs. For example, the goal of the Center for Innovation in CMS is to demonstrate 
cost savings to the system, while the provisions in the ACA ultimately eliminate the 
Medicare prescription drug “doughnut hole,” and reduce and eliminate cost sharing 
for preventive health services, helps save money for patients. The AAFP believes 
these provisions are crucial to the value of the ACA. 

The ACA includes a controversial and unusual feature called the Independent 
Payment Advisory Board (IPAB), which will recommend reductions in Medicare 
health system costs to meet specified targets. While the AAFP has some concern 
about the process for implementing IPAB recommendations, we have felt that if the 
Board were constructed to include at least one representative of primary care physi- 
cians and one consumer representative, then there would be potential to help reduce 
some of the mis-valued payment codes and other high system costs. In addition, we 
believe it is necessary to include a public comment period for the Board’s rec- 
ommendations before Congress is required to act and that the Board’s review au- 
thority should extend to the entire range of health system entities, including hos- 
pitals that contribute to cost increases. Without re-thinking how the IPAB operates, 
the scope of its authority and how it is constructed, this likely will be a missed op- 
portunity for health system improvement. 

MEDICARE PAYMENT 

There are two ACA provisions related to payment that are important, not simply 
because they pay primary care differently than specialty care but also because they 
begin to acknowledge and recognize the value that primary care brings to the health 
care system. Beginning January 1, 2011, qualified primary care physicians — defined 
as those in family medicine, internal medicine, geriatric medicine and pediatric 
medicine — began receiving a 10-percent bonus for Medicare services. 

To qualify for the bonus, 60 percent of their Medicare allowed charges must be 
for primary care services as defined by evaluation and management (E/M) codes for 
office visits, nursing home visits and home visits. AAFP believes the 60-percent 
threshold is too high. As originally defined, the threshold would have had a particu- 
larly negative affect on rural primary care physicians because they are the ones 
who, by virtue of the fact that there are not as many specialist physicians nearby, 
provide more comprehensive care for their patients. This can skew the ratio of pri- 
mary care to total services and would disqualify them for the bonus. Fortunately, 
the Centers for Medicare and Medicaid Services (CMS) through rulemaking, was 
able to make needed adjustments to mitigate the unintended consequence and up 
to 80 percent of family physicians will qualify for this bonus payment. 

AAFP is concerned that this is just a 5-year program, scheduled to end January 
1, 2016, and that it applies only to payments for primary care services, not to all 
Medicare services that primary care physicians provide. We also believe that it 
needs to be significantly higher than 10 percent to achieve the goal of attracting suf- 
ficient numbers of medical students into primary care, as emphasized in the recent 
report of the Council of Graduate Medical Education (COGME). So we believe a les- 
son learned from year one is the recognition that this bonus must be increased and 
made permanent in order to have the desired effect. Nevertheless, it was important 
that ACA recognized that the current physician payment mechanism undervalues 
primary care and needs to be fixed. 
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MEDICAID PAYMENT PARITY 

The second payment program in the law also is a time-limited one. In 2013 and 
2014, Medicaid payments for primary care and some preventive health care services 
will be increased in many States so that they are equal to Medicare payments. As 
a result, family physicians who care for Medicaid patients will, for 2 years, see sig- 
nificantly better payments in many States. This is another signal that primary care 
will ensure better health and better cost control. 

Medicaid provider pa3Tnents are a frequent target of State-level budget cuts dur- 
ing an economic downturn, which is the same condition that drives increased de- 
mand in the program. Payments that not only have not kept pace with inflation, 
but have actually decreased substantially, have forced many physicians to close 
their practices to Medicaid patients. Family physicians have a strong commitment 
to serving the Nation’s most vulnerable patients, but payment in Medicaid must be 
adequate to cover the cost of providing essential primary care services. Thus, this 
ACA provision for payment at least equal to Medicare’s is an incredibly important 
signal to the health care community that provider payments are inadequate. 

SUSTAINABLE GROWTH RATE FORMULA 

Another issue is the congressional decision not to include in the ACA a provision 
to resolve the problem with the sustainable growth rate formula that affects Medi- 
care payments. Despite the modest bonus for primary care and the recognition 
throughout the law of the importance of and high value of primary care, our mem- 
bers are sobered by approaching 29.5 percent cut in Medicare reimbursement for all 
physicians scheduled to take effect January 1, 2012. 

AAFP urges Congress to act expeditiously to permanently fix this flawed Medicare 
payment formula. Among the approaches that could be considered is an inter- 
mediate-term (e.g., 3-year) patch that includes a positive differential payment of at 
least 1 percent for primary care services. Congress considered such a payment sys- 
tem as a replacement for the SGR early in the dehate on health care reform, but 
it was dropped. We encourage consideration of a payment scheme that includes 
some mechanism to reduce the large and unproductive disparity in payment be- 
tween primary care and other health care. 

We also eventually seek a permanent formula that incorporates lessons learned 
from other provisions of the ACA that begin to steer Medicare payment away from 
relying solely on traditional fee-for-service by incorporating a blended payment sys- 
tem that supports care management and quality improvement, in addition to a reli- 
able formula that supports the fee-for-service portion of the payment to physicians. 

MISVALUED CODES UNDER THE MEDICARE PHYSICIAN FEE SCHEDULE 

Family physicians, and other primary care physicians and providers, have heen 
concerned with how CMS determines specific payments for medical services. The 
AAFP appreciates the provision of the ACA that requires HHS to periodically iden- 
tify physician services as being potentially mis-valued and make appropriate adjust- 
ments to the relative values of such services under the Medicare physician fee 
schedule. Codes would be identified based on certain factors, including codes with 
the fastest growth. Adjustments to mis-valued procedures would be subject to budg- 
et-neutrality requirements. 

MEDICAID MAINTENANCE OF EFFORT REQUIREMENTS 

The AAFP believes that all patients should have health care coverage through a 
primary care-based system built around the patient-centered medical home. In the 
patient-centered medical home model, patients receive health care from a physician 
leading a medical team that coordinates the preventive, acute and chronic health 
care needs of patients. This comprehensive approach uses the best available evi- 
dence and most appropriate technology. The maintenance of efforts provisions con- 
tained in the Affordable Care Act require States to maintain eligibility levels for 
Medicaid and CHIP. 

Relaxing or eliminating the MOE provisions would move the U.S. health care sys- 
tem further from that goal. As written, the law’s provisions allow States to trim en- 
rollment of certain adult patients. In February 2011, the Centers for Medicare and 
Medicaid Services (CMS) issued a State Medicaid Director letter clearly outlining 
the application of the MOE provisions. 

The MOE provisions make cutting provider payments more attractive to State 
budget writers. A core reason for the maintenance of effort provisions is to preserve 
access. Family physicians, who are on the front lines of serving Medicaid patients, 
need to know the payment rates their practices receive are stable. To create busi- 
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ness stability and certainty for family physicians, Congress should extend the MOE 
provision to include Medicaid payment rates. 

The goal of the MOE provisions is to protect the most vulnerable patients cur- 
rently enrolled in Medicaid and CHIP: low-income pregnant women, children, the 
disabled and the elderly. Loosening maintenance of effort requirements for these 
populations will force them to seek more expensive, less efficient care through emer- 
gency departments — care for which the States and Federal Government ultimately 
pay for anyway. These provisions help America’s most needy individuals get contin- 
uous, high-quality and more cost-efficient care. A recent study of Patient-Centered 
Medical Home (PCMH) pilot programs from around the country demonstrated over 
30 percent less ER use by patients with a PCMH versus the control group and a 
50 percent reduction in overall cost growth. 

MEDICAID AND PCMH 

The Patient-Centered Medical Home model established in the legislation is incor- 
porated into a new Medicaid State option that will help States implement and 
evaluate this model of coordinated care. While AAFP applauds the 90-percent match 
provided by the ACA to the States to assist in the establishment of this new Med- 
icaid PCMH option, it does have a restriction that AAFP thinks is not helpful. The 
PCMH options will include only the so-called high-need patients, such as those with 
two or more chronic conditions. While the PCMH has demonstrated extraordinary 
results in both saving costs and improving health by preventing high-cost chronic 
conditions, restricting the number of patients in a practice who can be included in 
the PCMH is unfeasible. 

Providing different types of care for patients is impractical and possibly even un- 
ethical for any physician’s practice. Limiting patient eligibility makes the cost of 
transformation for the practice much higher on a per-unit cost. Physicians are reluc- 
tant to invest in a total transformation of their practices into patient-centered med- 
ical homes for only a portion of their patient panel. Instead, they are going to be- 
come a patient-centered medical home for all of their patients. But if they are only 
eligible to receive enhanced payment for a small portion of their patients, then the 
PCMH does not meet the cost test, and it is unlikely that they will undergo this 
fairly costly and certainly time-consuming transformation. 

TEACHING HEALTH CENTERS DEVELOPMENT GRANTS 

The ACA directs the HHS Secretary to establish a grant program to support new 
or expanded primary care residency programs at teaching health centers and au- 
thorizes $25 million for fiscal year 2010, $50 million for fiscal years 2011 and 2012. 
The law also provides $230 million to cover the expenses of qualifying teaching 
health centers related to training primary care residents in certain expanded or new 
programs. This is a critically valuable provision that could help identify the resi- 
dency programs that bring residents to non-hospital sites for training in primary 
care. 


STATE MEDICAL TORT LITIGATION ALTERNATIVES DEMONSTRATION 

The ACA authorizes $50 million in demonstration grants to States to test alter- 
natives to civil tort litigation. These models will be required to emphasize patient 
safety, the disclosure of health care errors, and the early resolution of disputes. Pa- 
tients will be able to opt-out of these alternatives at any time. 

HHS will provide technical assistance through guidance on non-economic dam- 
ages, including the consideration of individual facts and circumstances in deter- 
mining appropriate payment, guidance on identif 3 dng avoidable injuries, and guid- 
ance on disclosure to patients of health care errors and adverse events. 

While the ACA included these demonstration grants, it does not completely nor 
adequately address the problems associated with medical liability in this country. 
The Help Efficient, Accessible, Low-cost, Timely Healthcare (HEALTH) Act (HR 5), 
introduced in the 112th Congress, includes significant reforms that will help repair 
our Nation’s medical liability system, reduce the growth of health care costs, and 
preserve patients’ access to medical care. 

Many experts agree that the current tort system in the United States leads to an 
increase in health care costs. The proven reforms contained in the HEALTH Act, 
including the $150,000 cap on non-economic damages, would help reduce costs, 
while ensuring that patients who have been injured due to negligence receive just 
compensation. This bill provides a balance of reforms by promoting speedier resolu- 
tions to disputes, maintaining access to courts, maximizing patient recovery of dam- 
age awards with unlimited compensation for economic damages, while limiting non- 
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economic damages to a quarter million dollars. In addition, the HEALTH Act pro- 
tects effective State medical liability reform laws. 

AAFP believes this reform is necessary to produce the comprehensive changes to 
our Nation’s health care delivery system. It is time for this legislation which will 
repair the current litigious climate that continues to increase health care costs and 
compromise patients’ access to care. 

ESTABLISHMENT OF CENTER FOR MEDICARE AND MEDICAID INNOVATION WITHIN CMS 

The law creates the Center for Medicare and Medicaid Innovation within CMS to 
research, develop, test, and expand innovative payment and service delivery models 
to reduce program expenditures while preserving or enhancing the quality of care 
furnished to individuals. This new Center is designed to experiment with the PCMH 
model and to use it more broadly as soon as it begins showing savings or improved 
quality. While the CMMI is still in its developmental stages, it is the AAFP’s desire 
that the center will soon be able to begin meaningful and comprehensive implemen- 
tation of the PCMH demonstrations. This Center is an extremely important tool to 
make our Nation’s health care delivery more efficient and more effective. It is vital 
that this Center retain its flexibility and scope. The AAFP believes it has the poten- 
tial for being a powerful force for evidence-based, effective health care delivery. 

SUMMARY 

For more than 20 years, the AAFP has supported health care coverage for every- 
one. No one in this country should delay or forego needed care because of cost. In- 
stead, we must: 

• provide health care rather than focusing only on sick care — we must constrain 
total spending by helping patients avoid preventable illness, efficiently managing 
the care of people who have chronic illness and improving the quality of that care; 
and we must provide health care coverage to people who cannot afford it or who 
have been turned away due to pre-existing conditions; 

• address the factors that drive up costs and lower quality: the fragmentation of 
care; the duplication of tests and services; and the disregard for chronic disease 
management, prevention and wellness care in favor of medical intervention; and 

• build up the primary care physician workforce to meet the needs of everyone 
who needs care. 

The ACA makes important strides in these directions by advancing models such 
as the patient-centered medical home, in which a qualified physician’s practice pro- 
vides and coordinates continuous and comprehensive care and preventive services, 
and coordinates health services when illness requires a larger team. We look for- 
ward to working with you on these important provisions. 


Office of the Governor, 

State of Utah, 
December 22, 2010. 

Hon. Kathleen Sebelius, Secretary, 

U.S. Department of Health and Human Services, 

Washington, DC 20201. 

Dear Secretary Sebelius: After considerable technical analysis and internal dis- 
cussion among State leaders, we have decided that Utah will not submit an applica- 
tion for the Health Exchange Early Innovator Grant. 

As mentioned in the grant announcement, this funding opportunity was for 
“States that lead the race to develop IT systems for State exchanges.” It would seem 
this grant opportunity was custom-made for Utah, ^ven our advanced progress in 
implementing a health exchange. Utah’s exchange is the only functioning market- 
based health insurance exchange in the country. From a technical perspective, there 
is no other State as qualified as Utah. In addition, as the grant announcement sug- 
gests, Utah is very committed to pursuing a multi-State partnership with like-mind- 
ed States in order to develop a solution that is modular and adaptable to the local 
conditions in each State. 

However, I am deeply concerned about the timing of the grant announcement and 
the deadline for grant submission because they seriously impede our ability to cre- 
ate multi-State partnerships. The grant announcement was made at the end of Oc- 
tober, just a few days before 29 new governors were elected and the December 22, 
2010 deadline effectively precludes any input from these new governors in the devel- 
opment of this proposal. 
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It is my understanding that the deadline is not statutory, but was chosen arbi- 
trarily. Several States, including Utah asked for flexibility on the deadline to allow 
us a better opportunity to organize a multi-State response. My staff spoke to several 
other States who were seriously interested in jointly pursuing a grant with Utah. 
However, they all withdrew because they saw the December 22 deadline as impos- 
sible for them to meet. 

As you are well aware, Utah was working on a State-designed solution for health 
system reform long before the election of the current Administration. Our efforts 
pre-date the provisions of the Affordable Care Act by several years. We are con- 
tinuing the process of designing and implementing additional functionality in our 
current system. While it would definitely be helpful to have additional resources to 
implement these updates to our system and improve our exchange, the unrealistic 
timeline and its negative impact on States makes it impossible for us to develop the 
necessary relationships with other States. This issue was compounded by the fact 
that we could not get a firm answer from HHS staff as to what constituted a multi- 
State partnership under the terms of the grant. 

For the time being, Utah will continue to develop our exchange on our own time- 
table. If HHS sincerely wants to foster multi-State partnerships, States need much 
more flexibility in the funding process. I strongly encourage you to direct your staff 
to work with us and our partner States to develop a funding process and timeframe 
that is more realistic. At a bare minimum, the deadline for this grant application 
should be postponed until July 2011. 

Furthermore the current timeline for State-designed reforms to be implemented 
is unrealistic for most States. States trying to create exchanges will need at least 
an extra 3 years beyond the current January 2014 deadline to have a reasonable 
chance at developing a successful exchange. It is arbitrary and capricious to cut 
short those State efforts and replace them with a Federal solution without giving 
them a realistic opportunity to succeed. 

Thank you for your attention to these very important matters. Please feel free to 
contact me directly or you may contact members of my staff at 801-538-1000 if you 
would like to discuss this further. 

Sincerely, 

Gary R. Herbert, 

Governor. 


Utah State Legislature, 

Salt Lake City, Utah 84114, 

January 13, 2011. 

Committee on Defining and Revising an Essential 
Health Benefits Package for Qualified Health Plans, 

Institute of Medieine of the National Academies. 

Subject: State Perspectives on Essential Benefits 

Committee Chair Ball and members of the committee: Thank-you for inviting 
me to offer some thoughts today on the development of the essential benefits pack- 
age under the Patient Protection and Affordable Care Act. My name is Jim 
Dunnigan. Since 2003, I have served as a member of the Utah House of Representa- 
tives. Over the past several years I have been actively involved in the debate and 
development of Utah health reform. I am also an insurance broker by profession and 
an active consumer of medical services. Today I wish to make several points that 
reflect my background and experience and that I believe are representative of the 
attitudes and opinions of many State legislators across this Nation, and their con- 
stituents. I am not before you today to debate the merits of the ACA or its proposed 
repeal, and so I will limit my comments to what I hope can be done to make imple- 
mentation of the essential benefits package as smooth as possible. 

I. PRESERVE STATE FLEXIBILITY 

My message today is that the Federal Secretary of Health and Human Services 
should implement the essential benefits provisions of the ACA in a way that pre- 
serves maximum flexibility in benefit design across States. I will explain how this 
could be done and then explain why this is so important. 

First, I don’t think there’s a question in anyone’s mind that the scope of benefits 
offered in the essential benefits package will be a significant factor in the cost of 
qualified health plans that must be offered under the ACA, both inside and outside 
exchanges. Besides specifying general categories to be included in the package, the 
ACA states that, “The Secretary shall ensure that the scope of the . . . benefits are 
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equal to the scope of benefits provided under a typical employer plan. . . The 
problem for States is that what’s typical in one State may not be typical in another. 
For example, in addition to benefits already mandated by Congress, legislatures 
across this country have required plans within their States to incorporate to one de- 
gree or another some 60 additional benefits. Which benefits are included by each 
State is a matter of local politics and not necessarily a reflection of evidence-based 
value. To avoid imposing the political choices of each State on 49 others, the Sec- 
retary should allow what’s “typical” to be determined on a State-by-State basis. Or, 
in the case of a multi-State exchange, on a multi-State basis; and in the case of a 
sub-State exchange, on an exchange-level basis. 

To this end, I recommend that the lOM encourage, and the Secretary of Health 
and Human Services request, that the Department of Labor structure its ACA- 
required survey of employer benefits in a way that allows a “typical employer plan” 
to be determined on a State-level basis, and in any cases where States are known 
to have very distinct regional differences in benefit offerings, on a sub-State basis. 
Failure to structure the Labor survey in this manner will almost certainly bias de- 
velopment of the essential benefits package toward a one-size-fits-all package that 
is less generous than typical employer plans in some States and more generous than 
typical employer plans in others. 

In this same spirit of flexibility and recognition of State differences, I recommend 
that the Secretary of Health and Human Services allow States, through their ex- 
changes, to spell out the definitional details of the general benefit categories listed 
in section 1302. However, if in the end the Secretary believes she just can’t leave 
the details up to the States, I recommend that she create a three-tier approach to 
essential benefits: 

• Tier 1 benefits would be limited to those provided under a typical employer plan 
offered within the geographic boundaries of an exchange. 

• Tier 2 benefits would be designated by the Secretary of Health and Human 
Services and would include benefits that go beyond what employers typically offer 
within the boundaries of the exchange. Ideally, these would be benefits with strong 
evidence about delivery and value. States would elect, on a State-by-State basis, 
whether to adopt Tier 2 benefits as part of an essential benefits package. 

• Tier 3 benefits would include any other benefits a State may wish to include 
in the essential benefits package. 

Exchange subsidies for Tier 1 and Tier 2 benefits would be fully funded by the 
Federal Government. Subsidies for Tier 3 benefits would be funded by the respective 
States. 


II. RECOGNIZE THE IMPACT ON STATE BUDGETS 

I realize the lOM would like to gather specific evidence on the health and cost 
impacts of including or excluding particular services from an essential benefits pack- 
age. I am not prepared to present that kind of information today, but would rec- 
ommend that the Institute reach out to State insurance commissioners and health 
department directors across the country to learn what work has already been done 
at the State level. I am prepared, though, to discuss some of the impacts an essen- 
tial benefits package — or perhaps 50 different essential benefits packages — could 
have on States. 

States are fiscal partners with the Federal Government. On average, we fund 43 
percent of Medicaid. Each State Medicaid program is unique and reflects the fiscal 
capacity and political preferences of the sponsoring State. Under the ACA, new ex- 
pansion populations in each State will be required to have coverage that includes 
essential benefits. The level of these benefits will have a direct impact on each 
State’s budget. As the funding responsibility for the newly eligibles shifts from the 
Federal Government to the States (beginning in 2017), each State will have to either 
raise additional revenue, if it can, or — more likely — divert funding that would other- 
wise go to other important services like transportation, corrections, and education. 
This is not a new phenomenon. Medicaid has heen competing with, and sometimes 
crowding out, other essential government services since its inception. But the degree 
to which legislatures will have to either raise new revenue or reduce funding for 
other essential services will depend in large measure on the definition of essential 
benefits. 

One additional concern about Medicaid is the impact over time the essential bene- 
fits package may have on other parts of Medicaid. Even if essential benefits start 
out leaner than benefits provided to nonexpansion populations, essential benefits 
will drive up the cost to States in traditional populations if, as the benefits are re- 
vised, they become the basis for increasing benefits to traditional populations. 
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States also contribute significantly to the purchase of insurance for their own em- 
ployees and the employees of State-funded entities, e.g., school districts and institu- 
tions of higher education. In my own State, we pick up 95 percent of the cost of 
a State employee’s health plan. If an essential benefits package mandates that we 
now cover new benefits, those benefits will be a direct cost to the State. To respond, 
we must increase revenue (not likely, particularly in the current economic environ- 
ment), decrease funding for State programs, or decrease employee compensation. 

One final concern related to State budgets: States realize that if employers who 
currently cover Medicaid-eligible employees stop offering coverage, those employees 
will end up on Medicaid. States will become liable for people previously covered in 
the private market. I don’t think anyone really knows how much this will occur, but 
the likelihood increases to the extent essential benefits requirements exceed cov- 
erage already offered. And the benefit levels typically offered by employers are al- 
most certain to be exceeded in some States if the Secretary establishes a national 
one-size-fits-all essential benefits package. 

III. CONCLUSION 

All of this suggests that what is or is not considered an essential benefit under 
the ACA is of real significance to States. Essential benefits will drive the costs of 
at least a portion of the Medicaid program, public employee health plans, other 
plans funded by States, and private employer plans. For this reason, flexibility 
across States to minimize the imposition of significant additional plan costs is essen- 
tial. 

In closing. I’d like to make one final observation. 

Utah is a low-cost, high-quality health care State. This is true even after adjust- 
ing for demographics. Other regions of the country, as was pointed out repeatedly 
during the Federal health care debate, have also achieved similar status. This has 
only been possible because of provider-developed innovations. We should avoid — as 
much as allowable under ACA — prescriptive directives about benefits, cost sharing, 
and other plan design features that would have the effect of suppressing such inno- 
vation and further locking in the misaligned financial incentives that account for 
so much of the overutilization, underutilization, and mis-utilization of health care 
that drives up costs in the current system. 

Thank you. 

James A. Dunnigan, 

Utah House of Representatives. 
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Utah Health Exchange - Summary of Activities 
Small Employer Groups 
March 7, 2011 


Employer Participation Continues to Grow 


Totiil number of employer groups in the Exchange EITective Aprils 2011: 83 



itEmpioyers StEimpiDyers leBupioynra tOE(np)oy«(s tiEmpioyers 


o All eleven 2010 ‘‘pilot groups renewed for 
2011 . 

o January 201 1 : Thirty-one additional employer 
groups enrolled for January, bringing the count 
to forty-two. 

o February 201 1 ; Sixteen additional employer 
groups enrolled for a February 1” benefit 
effective date, bringing the count to fifty-eight. 

o March 2011; Ten additional employer groups 
enrolled for a March I “ benefit effective date, 
bringing the count to sixty-eight. 

o April 201 1 : Fifteen additional employer 

groups enrolled for a April 1" benefit effective 
dale, bringing the count to eighty-three. 

o May 201 1 : Forty employer groups have 

applied for a May 1“ benefit effective date and 
are currently either in the underwriting 
process, the defined contribution process, or in 
open enrollment. 

o June 201 1 : Forty-six additional groups have 
submitted their employer application for a 
June benefit effective date and are presently- 
completing employee health applications. 


Profile of Participating Employers 


Group size matrix; 

0 Average group size; 13 employees 
o Largest group size: 49 
0 .Smallest group size; 2 

Breakout of participating employers by group size: 
c 42 groups with 2-10 eligible employees 
c 1 9 groups with 1 1 -20 eligible employees 
c 22 groups with 2 1 + eligible employees 
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Distribution of Participating Employer Groups 


Location map of each group currently enrolled in the Utah Health Eichange. 
Total number of employer groups enrolled in the Exchange by city. 


• Alpine -2 


• Centerville 1 


• Clearfield -2 


• Draper -1 


• Eagle Mountain - I 


• Emery - 1 


• ilerriman - 1 


• Layton - 3 


• Logan - 4 


• Midvale -2 


• Moab - 1 


• Morgan - 1 


• Mtn. Green -• 1 


• Murray - 1 


• Ogden - 4 


• Orem - 9 


• Park City -5 


• Provo - 3 


• Richmond -1 


• Riverdale - 1 


• Roy - 1 


• SI.C-20 


• South Jordan - 2 


• Spanish Pork -- 4 


• Springvilic - 2 


• St. George - 4 


♦ Svracuse - 1 


• West Bountiful - 1 


• W'esi Jordan - 2 


• West Valley -1 
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Total Number of Covered Lives in the UHE 


Total number of covered lives in the Exchange Effective April 1,2011: 2^34 



January 1 Effective Date Totals: 

Covered lives: i 179 
Employees covered: 456 
Dependents covered; 723 

February 1 Effective Date Totals: 

Covered lives: 452 
Employees covered: 165 
Dependents covered: 287 

March I Effective Date Totals: 

Covered lives: 525 
Employees covered: 181 
Dependents Covered 344 

April I Effective Date Totals: 

Covered lives: 378 
Employees covered; 165 
Dependertts covered: 213. 


Ratio of Groups with Brokers 


Broker/No Broker Count 


78 of the 83 groups currently on the Utah Health Exchange have a broker 


• January 2010: 1 1 groups 
with a broker 

• January 2011: 28 New 
Groups with a broker & 3 
groups without a broker 

• February 2011; 16 new 
groups with a broker & 0 
groups without a broker. 

• March 2011: 10 new groups 
with a broker & 0 without a 
broker 

• April 201 1: 13 new groups 
with a broker & 2 without a 
broker. 



I Q Groups w ith Brokers ; 

I ■ Groups w ithoul 
I Brokers I 


Defined Contribution 
by Participating Employers 


Business Types 


Business types & number of groups enrolled in the Exchange 


• .Average employer defined contribution amount; S360 

• Largest employer defined contribution amount: Sl,683 

• Smallest employer defined contribution amount: SO 


LLC = 30 
S-Corp - 22 
C-Corp = 24 


P-Corp = 3 
Non-Profit = 3 
General Partnership -= 1 
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201 1 Groups joining the Exchange with coverage vs. without coverage 


January: Ten of twenty-one new 
groups d»d not have coverage prior 
to joining the Exchange. (Note: 
This count does not include the 1 1 
initial groups with an effective date 
ofl/l/lO). 

February: One of the sixteen 
groups did not have coverage prior 
to joining the Exchange. 

.March: Two of the ten groups did 
not have cover^e prior to joining 
the Exchange. 

April: Four of the fifteen groups 
did not have coverage prior to 
joining the Exchange. 

Of those 5$ with prior health 
coverage, 35 groups were with 
carriers currently participating in 
the Exchange. 

The remaining 20 groups were with 
carriers not participating in the 
Exchange. 

There were 17 groups that did not 
have prior health care coverage. 



To date, 17 small employer groups did not have health coverage for their employees 
prior to joining the Eichange. 


B GrcK4>s w ith prior 
coverage 

B Groups w ithout prior 
coverage 


[Whereupon, at 12:30 p.m., the hearing was adjourned.] 

O 



